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In This Issue 


“In the cases reviewed, the Courts 
have held that the Trust Company 
and personal trustees may be forced 
to pay out of their own resources any 
judgment for damages arising out of 
injuries sustained by the public on 
such property, if it can be proved that 
there was negligence in allowing a 
dangerous condition to exist, and if 
it also failed to take the reasonable 
precaution of guarding the estate 
against such eventualities by the pur- 
chase of Public Liability insurance. 

“It may happen that a trustee will 
sustain such liability actually before 
he has arranged for proper protection 
of the property owing to delays in- 
volved in getting the estate together, 
making inspections of scattered prop- 
erties, securing possession and set- 
ting up his records. He may even be 
held on unknown risks, particularly 
where it can be shown by the exer- 
cise of diligence he might have 
known. * * * 

“While the standard policy is still 
in course of preparation, practical 
protection has been afforded to cor- 
porate fiduciaries by the Casualty 
Companies agreeing to attach riders 
to existing standard contracts for 
Liability Insurance coupled with a 
blanket or master policy issued to the 
corporate fiduciary itself.” 


From article by Robert G. Stephens, Vice- 
President, Central Hanover Bank and Trust 
Company, New York City, and Chairman, Com- 
mittee on Liability Insurance for Fiduciaries, 
American Bankers Association, Trust Division, 
pages 375-379. 


e 
“Management’s responsibility is not 


of itself to pay pensions, but to exer- 
cise its obligation to so adjust wages 


and the price of the product that in 
the price is included, with the direct 
labor cost, a suitable human deprecia- 
tion reserve.” 


From article by L. G. Hanmer, Manager, Pen- 
sion Department, Johnson & Higgins, San 
Francisco, pages 381-387. 


“Less haste in subscribing to the 
will, and more thought and time in 
analyzing its provisions before sub- 
scribing will result in a saving of time 
and expense to those interested in the 
estate. Economy of estate adminis- 
tration is bound to result from clear 
and definite testamentary expression. 
* * % 

“While we know from questions of 
investments that hindsight has 
proved better than foresight, yet in 
planning for the administration, dis- 
tribution and settlement of the estate 
there is no reason why foresight, 
based on experienced guidance, should 
not be just as good as hindsight. This 
is where the experience of a trust 
officer, in collaboration with the at- 
torney for the testator, will prove 
most helpful.” 


From article by Chester J. Dodge, Auditor of 
Accounts, Surrogate’s Court of New York 
County and Member of the New York Bar, 
pages 395-399. 


“The difficulties involved in any at- 
tempt to define what constitutes the 
practice of law are far greater than 
a layman might suppose. * * * 

“While the precise wording of 
agreements or statements is of less 
importance than adherence to the 
principle of cooperation in the service 
of clients, and while it is true that 
when complaints arise the courts may 
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be resorted to for final decision on dis- 
puted points, some weight must be 
attached to the various attempted 
definitions, because each attempt pro- 
vides a sidelight on some possible 
source of disagreement. * * * 

“Further evidence has been pro- 
vided * * * of the increasingly amic- 
able relationships which have been 
established.” 


From conciuding part of article on Bar Rela- 
tions by Glen B. Winship, pages 401-418. 


“The frightful record of business 
fatalities in the United States must 
not be attributed to the failure of 
capitalism, but rather to the failure 
of business to make more intelligent 
use of instrumentalities capitalism 
has developed. Such neglect of scien- 


tific use of existing agencies would 
cause failures in any kind of economic 
system.” 


From article by Joseph L. McMillin, Baltimore, 
Md., on “Neglected Phase of Business Plan- 
ning,” pages 389-392. 


“It is general public knowledge 
that through mergers, consolidations 
and closings of institutions author- 
ized to exercise trust powers, the 
total number of such institutions has 
been greatly reduced. Unfortunately, 
however, there still remain too many 
financial institutions that have so- 
called trust departments. * * * 

“The only practical thing for these 
so-called trust departments to do, if 
they want to succeed, is to go back 
and correct their past mistakes and 
start all over again. * * * 

“They will then be prepared to go 
after trust business and be qualified 
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to get it. But if they are not willing 
to do these things, the sooner they 
give up their right to transact a trust 
business and cease their half-hearted 
effort, the better it will be for them, 
their depositors, and all capable trust 
men and qualified trust departments.” 


From article by R. R. Bixby, pages 421-435. 


Next Month 


Problems arising in connection with 
the succession of trust estates will be 
discussed in detail by Harris G. Nel- 
son, a member of the law firm of Wil- 
liams, Eversman & Morgan, Toledo, 
Ohio. Mr. Nelson’s article will appear 
in either two or three parts, the first 
of which is scheduled for the May 
issue. 


Guy B. Horton, Author, and Mem- 
ber of the Legal Staff of National 
Life Insurance Company of Vermont, 
has consented to discuss the advan- 
tages and disadvantages of an as- 
signment of life insurance policies to 
a trustee under a trust agreement, 
and the mere change of beneficiary 
in favor of the trustee. Inquiries re- 
ceived from our readers indicate 
that this question is of practical in- 
terest to a number of trust institu- 
tions at this time. 


Mr. Hanmer, in his concluding 
article on Pensions, will offer ‘‘some 
constructive suggestions that would 
be applicable to any plan under which 
the reserves are being created 
through the facilities of a trust com- 
pany, and the resulting pensions are 
to take the form of annuities issued 
by an insurance company.” 





Liability Insurance for Fiduciaries 


Riders to Existing Contracts Coupled with Blanket Policy 
Afford Practical Protection Pending Completion of 


Work on so-called “Standard Policy” 


By ROBERT G. STEPHENS 


Vice-President, Central Hanover Bank and Trust Company, New York City, and Chairman, Committee on 
Liability Insurance for Fiduciaries, American Bankers Association, Trust Division 








RUSTEES, executors, administra- 

tors and guardians are individual- 

ly liable to third persons who suf- 

fer injury or loss through their negli- 

gence in management of the real or 

personal property of the trust estate. 

This personal liability has been affirmed 

in an impressive array of cases by courts 

in a majority of the states as well as in 
the Federal Courts. 

For those desiring to review the law 
on this subject, reference is made to an- 
notations to be found in 7 A.L.R. 408, 
44 A.L.R. 640, 29 A.L.R. 737, 24 Corpus 
Juris 128 (paragraph 592), 39 Cyc. page 
302 (sub-section E and annotated notes 
44 and 45), 14 A.L.R. 371, 7 A.L.R. 204, 
11 R.C.L. 172 (paragraph 184), 38 L.R.A. 
(N.S.) 379, 51 L.R.A. 261. 


Individual Liability Hazard 


Ordinarily the prudent trustee seeks 
to protect the trust estate by taking out 
Public Liability insurance on such of the 
properties as seem to offer a hazard in 
their retention or operation with respect 
to personal injuries and property dam- 
age to third persons, just as he covers 
these properties with Fire Insurance as 
a protection against fire hazard. Accus- 
tomed to regarding themselves as agents 
of the parties in interest, and conscious 
of the fact that they are administering 
the trust faithfully, it does not occur to 
trustees generally that they are exposed 
to a very serious individual liability in 
this connection, quite apart from their 
representative character, and that any 
damages so recovered of them individ- 
ually cannot be charged against the 
Trust Estate. The cumulative total of 
such liability in the case of a corporate 
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fiduciary administering a large number 


of trust estates becomes, at once, a very 


important matter. 

In the cases reviewed, the courts have 
held that the Trust Company and per- 
sonal trustees may be forced to pay out 
of their own resources any judgment for 
damages arising out of injuries sus- 
tained by the public on such property, if 
it can be proved that there was negli- 
gence in allowing a dangerous condition 
to exist, and if it also failed to take the 
reasonable precaution of guarding the 
estate against such eventualities by the 
purchase of Public Liability insurance. 

It may happen that a trustee will sus- 
tain such liability actually before he has 
arranged for proper protection of the 
property owing to delays involved in get- 
ting the estate together, making inspec- 
tions of scattered properties, securing 
possession and setting up his records. He 
may even be held on unknown risks, par- 
ticularly where it can be shown by the 
exercise of diligence he might have 
known. 


Cases Reviewed 


A review of a few cases may be help- 
ful ‘in illustrating the principles in- 
volved: 


In Trane vs. Gerard, 168 N. Y. Sup. 808, 
it was held that the Trustee in possession 
of a building who improperly or negligently 
repairs the stairways and fails to correct 
other defects, whereby a tenant is injured, 
does not escape personal liability by reason 
of his trusteeship. 

In Prager vs. Gordon, 78 Pa. Sub. Ct. 76, 
80, it was held: that any cause of action 
arising through negligence of a trustee in 
managing an estate should be brought 
against the trustee personally. 
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In St. Mary’s Academy of Sisters vs. 
Solomon, 77 Colorado 463, 238 Pacific 22, it 
was held: that the trust funds of a charit- 
able trust may not be depleted by the torts 
of the trustee, the court saying: “But it does 
not follow that no judgment can be ren- 
dered against him. He may be liable and 
yet the trust fund not.” 

In Massey vs. Payne, a West Virginia 
case, the trustees held a tract of coal land 
upon which there was an electric power 
plant used in conjunction with the mine. 
During a storm a defective cross arm carry- 
ing high tension wires broke and the wires 
sagged upon a wire fence. Plaintiff’s hus- 
band came in contact with the fence and 
was electrocuted. In the lower court judg- 
ment was rendered against the trustees as 
representatives of the trust estate. The Ap- 
pellate Court reversed the judgment and 
awarded a new trial, stating that: “By the 
weight of authority a trust estate cannot 
be held liable for torts committed by the 
trustee. Ordinarily, he can be held liable 
only in his individual capacity, and is per- 
sonally liable to third persons for his torts, 
either of misfeasance or of non-feasance in 
failing to keep the trust property in repair, 
irrespective of his right to reimbursement.” 

In Schmidt vs. Kellner, 307 Illinois 331, 
138 Northeastern 604, two trustees of an 
estate were in possession of trust property 
leased to a box company. A water tank on 
the roof crashed through the building, kill- 
ing an employee of the lessee. Held that the 
trust estate can make no contract and com- 
mit no tort and a personal judgment is the 
only judgment that can be rendered against 
him (the trustee). The trustee is regarded 
as the owner and his duties as such make 
him personally liable for torts committed 
by him or by the agents or servants in his 
employ. See also Schepps vs. Wilkins 
Texas, 290 Southwestern 909. 

In Callaway vs. Livingston, 28 Georgia 
App. 453, 111 Southeastern 742, the court 
stated the rule that the torts of executors, 
trustees and administrators are individual 
acts for which they are personally liable 
and whether resulting from _ intentional 
wrong or mere negligence. In this case the 
wrong consisted in negligently failing to 
repair a building belonging to the estate 
which fell and injured a pedestrian in the 
street, it being held that the executor was 
not liable in his representative capacity, 
but personally liable for the injury. 

In Shepard vs. Creamer, 160 Mass. 496, 
where trustee held building and failed to 
clean snow and ice off the roof whereby a 
passerby was injured by snow and ice slid- 
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ing down on street. Held: trustee individ- 
ually liable for the injury. 

In Eustace vs. Johns, Admr. 38, Cal. 3, 
administrator held personally liable for in- 
juries caused by defective sidewalk in front 
of lot owned by trust estate, court rejecting 
plea—of agency—holding neglect of per- 
sonal duty. See also O’Malley vs. Gerth, 67 
N.J. Law 610. 

In an Ohio case an executor under direc- 
tions of the will was operating an office 
building and a passenger in an elevator 
therein was injured through negligence. 
The court said: “The theory of the law has 
always been that the property of a trust 
estate shall be held intact for the benefit 
of the creditors and beneficiaries and the 
requirements of the estate cannot create 
new or additional burdens without charging 
himself individually therefor. Deschler vs. 
Franklin, 11 Ohio C.D. 188. 

In Virginia trustees were held individ- 
ually liable for damages where passerby 
was killed due to sidewalk falling in front 
of trust property; trustees failing to prop- 
erly support areaway under sidewalk. The 
court declared: “To hold that the defen- 
dants are not personally liable in the pres- 
ent case would be as inconsistent with 
natural justice as with well settled prin- 
ciples of the common law. Belvins Exrs. vs. 
French, 84 Va. 81. 

In Kentucky a trust company operating 
a downtown hotel as part of a trust estate 
had to pay damages out of its own pocket 
for death of guests in fire because of negli- 
gence alleged in failing to comply with fire 
regulations. Trust Company vs. Morgan, 
180, Kentucky 609, 7 A.L.R. 396. 

Where trustee permitted rags and trash 
to accumulate in tenement house resulting 
in fire. Held: personally liable. Helling vs. 
Boss, 121 N.Y. Supp. 1013. 

Fence on property held by trustee under 
will was blown down, after being permitted 
to remain in alleged unsafe condition, injur- 
ing plaintiff. Held: Trustees are individ- 
ually liable, Norling vs. Allen, et al, 13 N.Y. 
Supp. 791; affirmed 131 N.Y. 622. 

On the general subject of trustees’ lia- 
bility for carelessness of workmen and em- 
ployees injuring third parties see Parmenter 
vs. Barstow, 22 R.I. 245; Fisher vs. Mc- 
Neely, 110 Wash. 283. 


Work of Trust Division Committee 


Recognizing the need for some form of 
automatic general coverage to protect 
corporate fiduciaries against liability for 
damages, in tort actions, which would 
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operate not only as to actions against 
them in their representative capacity but 
individually as well, and which would 
cover risks known and unknown (for a 
reasonable period), the Trust Division of 
the American Bankers Association sev- 
eral years ago appointed a committee to 
study the subject and work out plans in 
cooperation with underwriters to formu- 
late a general and continuing form of 
contract which would afford. complete 
protection in this respect. This commit- 
tee is still functioning and is composed 
of the following: 


Robert G. Stephens, Vice-President, Central 
Hanover Bank & Trust Company, New 
York, N. Y., Chairman. 

H. A. Pharr, Vice-President & Trust Offi- 
cer, First National Bank, Mobile, Ala. 
A. Holt Roudebush, Vice-President, Missis- 
sippi Valley Trust Company, St. Louis, 

Mo. 

Andrew Wilson, Jr., Vice-President, Bank 
of the Manhattan Company, New York, 
MN. Y. 

Cooper D. Winn, Jr., Insurance Manager, 
Guaranty Trust Company, New York, 
N.Y. 

Henry E. Sargent, 22 East 40th Street, New 
York, N. Y., Secretary, and 

James E. Baum, Secretary, Insurance Com- 
mittee, American Bankers Association, 
representing that committee. 


The progress of the work of this com- 
mittee and the results accomplished are 
shown by their report submitted in 1933 
to the Trust Division: 


“Blanket or master policies are written 
by the large casualty and surety under- 
writers which automatically cover the cor- 
porate fiduciary, both in its representative 
and individual capacities, in all estates for 
which it may have been named executor or 
trustee and later qualifies, and that such 
automatic protection can be obtained with- 
out additional cost beyond the ordinary pre- 
mium which would be charged if such pro- 
tection covered the fiduciary in its repre- 
sentative capacity alone. 

“In this connection, attention is called to 
the rule with respect to additional interests 
as stated in the Manual of Liability Insur- 
ance, effective August 15, 1932, issued by 
the National Bureau of Casualty and Sure- 
ty Underwriters. The rule, so far as it is of 
interest to trust institutions, follows: 


“Policies shall be written to cover one 


377 


insurable interest, that is, one individual, 
co-partnership, corporation or estate, sub- 
ject to the following rules: 


1. No additional charge. The interests listed 
below may be included without additional 
premium charge. 


(a) Executors, administrators, trustees 
or beneficiaries on policies covering 
estate of deceased persons or living 
trusts. 


Agents having care, custody, control 
and operation of property on poli- 
cies covering owners or general 
lessees and agents jointly. 


(h) Trustees or members of boards of 
governors on policies covering char- 
itable, educational or religious in- 
stitutions. 


“Such a master policy is continuous in 
form and has no anniversary date, its pur- 
pose being to provide continuous protection 
through over-riding coverage. 


“As each estate comes into the hands of 
the fiduciary, a certificate is made out list- 
ing the property to be covered and the 
limits of liability. No charge is made for 
the master policy, the premiums being paid 
at standard rates as coverage is procured 
under each certificate. These rates are usu- 
ally fixed upon the basis of value or rental 
in the case of dwellings or apartments; in 
the case of vacant property, on a lineal foot 
basis; in the case of business enterprises, a 
flat premium is fixed depending upon the 
limits of liability, etc. Up to a specified 
limit, therefore, the master policy will cover 
the fiduciary both individually and in its 
representative capacity automatically and 
the coverage is tentative, so to speak, and 
must be paid for only if taken advantage of 
by notice to the company within the time 
limit specified. It is vitally important when- 
ever coverage may be obtained, not to be 
dependent upon the issuance of specific 
policies, nor upon some officer or employee 
remembering to take out policies upon that 
property. The value of this plan lies in its 
uniform coverage under all circumstances 
and the extension of a reasonable time to 
the fiduciary in which to report various 
items of property upon which the premium 
charges will be based. 


“Under the plan as outlined above sepa- 
rate premium statements may be rendered 
by the insurance company showing the par- 
ticular charges against each estate and 
trust, the amount of premiums varying, of 
course, with the number of items of prop- 
erty covered in that particular account. 
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This charge will in turn be passed on by 
the fiduciary to each estate and trust just 
as would have been the premium charge 
had separate policies been issued. 

“Also, it is possible for fiduciaries to have 
policies covering them as trustees extended 
to cover them individually and without 
extra cost. Some trust institutions, when 
finding themselves in the possession (say) 
of real estate on opening a trust estate, 
immediately obtain a liability policy run- 
ning to the trustee or trustees in their fidu- 
ciary capacity, and also individually read- 
ing, for example: ‘Blank Bank and Trust 
Company, Trustee under the will of Rich- 
ard Roe, deceased, and Blank Bank and 
Trust Company individually.’ 

“As a further step your committee pro- 
poses to begin at once the study of the ques- 
tion of formulating a standard policy of 
liability coverage for corporate fiduciaries 
which will meet all contingencies as out- 
lined herein.” 


Riders to Existing Policies 


While the standard policy is still in 
course of preparation (involving negotia- 
tion with the Casualty Underwriters) 
practical protection has been afforded to 
corporate fiduciaries by the casualty 
companies agreeing to attach riders to 
existing standard contracts for Liability 
Insurance coupled with a blanket or mas- 
ter policy issued to the corporate fidu- 
ciary itself. One of such endorsements is 
as follows: 


WHEREAS 

and Trust Company of 

named as the Assured in the undermen- 
tioned policy does, and will from time to 
time hereafter, during the term of the 
undermentioned policy act, in respect of 
real estate not owned by it, as executor, 
administrator, trustee, guardian, agent, 
receiver, committee, mortgagee in pos- 
session, and in other representative and 
fiduciary capacities, and 


WHEREAS, it is the intention of the 
Assured to insure in respect of all such 
real estate, in accordance with the terms 
of the undermentioned policy, 


(a) Its own interest, in both its indi- 
vidual and its fiduciary capacity; and 


(b) The interests of others acting in a 
fiduciary capacity in respect of such real 
estate in both their individual and fidu- 
ciary capacities; and 


(c) The interests of the owners of such 
real estate but, the undermentioned 
policy shall not by this endorsement be 
extended to apply to the interest of any 
person, firm, or corporation who is a 
tenant of or occupies any such real es- 
tate. 


NOW, THEREFORE, it is hereby 
understood and agreed that the said 
policy shall so apply in respect of all such 
real estate; 


(a) For a period of thirty (30) days 
only, beginning upon the date of this en- 
dorsement in respect of all such real 
estate on account of which the Assured 
is then acting in any of the capacities 
mentioned, and 


(b) For a period of ninety (90) days 
only, beginning upon the date upon which 
the Assured shall thereafter begin to act 
in any of the capacities mentioned in re- 
spect of all other such real estate. 


It is further understood and agreed 
that the Assured will, within thirty (30) 
days from the date of this endorsement, 
apply to the company for specific insur- 
ance in respect of all such real estate on 
account of which it was upon the date of 
the endorsement acting in the capacities 
mentioned, said specific insurance to be- 
come effective from the date of this en- 
dorsement; and that the Assured will, 
within ninety (90) days from any date 
upon which it shall hereafter begin to act 
in the capacities mentioned on account of 
other such real estate, apply to the Com- 
pany for specific insurance in respect of 
all other such real estate, said specific 
insurance to become effective from the 
date upon which the Assured began so 
to act. 


It is further understood and agreed 
that specific insurance provided by a 
policy issued pursuant to such an appli- 
cation shall be substituted for the insur- 
ance provided by the undermentioned 
policy and the policy so issued and the 
undermentioned policy shall, at no time 
be considered as being or having been 
concurrent. 


It is further understood and agreed 
that if there should be any similar insur- 
ance in force in respect of any such real 
estate, then there shall be no insurance 
under the undermentioned policy with 
respect to such real estate. 


It is further understood and agreed 
that the Assured will give to the Com- 
pany during each three month period of 
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the term of the undermentioned policy, a 
list of all such real estate on account of 
which it has during the said period acted 
in any of the capacities mentioned and 
which it has not specifically insured with 
the Company. and in respect of which 
there is no other insurance, and will pay 
to the Company a premium at the Com- 
pany’s manual rates in effect at the date 
when the Assured began acting in such 
capacities, calculated pro rata for the 
period during the term of the undermen- 
tioned policy for which the Assured acted 
on account of such real estate in such 
capacities. 

It is further understood and agreed 
that if elevators are insured in the under- 
méntioned policy in no event shall the lia- 
bility of the Company by reason of the 
undermentioned policy in respect of ele- 
vators exceed the sum of Five Thousand 
and 00/100 Dollars ($5,000.00) on ac- 
count of bodily injuries to or the death 
of one person, and subject to the same 
limit for each person, the Company’s lia- 
bility shall be limited to the sum of Ten 
Thousand and 00/100 Dollars ($10,000.00) 
on account of bodily injuries to or the 
death of more than one person as the re- 
sult of one accident. 


There is still a great deal of work re- 
maining to be done both with respect to 
the so-called “Standard Policy” and with 
respect to working out bases for experi- 
ence ratings in connection with premium 
charges. One of the principal objects of 
the committee has been to provide addi- 
tional protection to the corporate fidu- 
ciary individually at no additional cost 
to the trust estate whose properties are 
involved. 

It is suggested that anyone desiring 
further information on this subject com- 
municate with The Trust Division, 
American Bankers Association, 22 East 
40th Street, New York City, addressing 
their communication to Mr. Henry E. 
Sargent, Secretary. 


A. B. A. Membership Increases 


Breaking all records in gaining addi- 
tional members since 1924 the American 
Bankers Association has added 531 new 
banks to its lists in the period September 
1 to March 31, the Executive Council of 
the organization meeting was informed 
by the report of its Membership Com- 
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mittee, presented by E. N. Van Horne, 
President Continental National Bank, 
Lincoln, Nebraska. During the current 
month 38 added members were obtained. 

“No net gain in membership in the 
Association had been registered since 
1921,” he said. “Every year since then 
has shown a decrease in the number of 
banks in the United States. This year 
the new members have served to offset 
the losses suffered by the Association 
through closed, merged or resigned 
banks, and show a net gain in member- 
ship of 324 banks as compared with a 
year ago. Thus the membership roll for 
the first time since 1921 shows a net in- . 
crease in membership over the present 
year. The Association had 11,812 mem- 
bers as of April 1, 1935.” 


Pensions for Bank Staff Members 
Advantageous, Brady Reports 

Definite provision for pensioning mem- 
bers of bank staffs is “workable, eco- 
nomical and sound,” Fred B. Brady, Vice 
President of the Commerce Trust Com- 
pany, Kansas City, and Chairman of the 
American Bankers Association Commit- 
tee on Pension and Retirement Plans, 
reported to the Executive Council meet- 
ing of that organization at Augusta, Ga. 

Commenting on the advantages af- 
forded, Mr. Brady said: 

“It will give the employees a sense of 
security. It will relieve the banks of the 
problem of what to do with employees 
who have grown old in service. It will 
exercise a splendid influence on the em- 
ployee morale by eliminating old-age 
worries. 

“It will increase the tendency for em- 
ployees to continue in your service and 
not be easily attracted away by tempo- 
rary benefits. It establishes a deprecia- 
tion account to care for obsolescence in 
man power. It will keep production up to 
standard by eliminating the employees 
who lose their efficiency. 

“It is conservatively estimated that 
the cost to the bank will be overcome by 
the saving in increased production and 
a reduced payroll. It will enhance your 
bank’s reputation in the community and 
will have effect on the class of men and 
women you employ.” 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 
... sells no securities. Its entire 
personnel is dedicated to a single 
purpose — the care and manage- 


ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 


LS 
Hee ii in aii aiiadinndliannaliaanndianadlinadiendlienndlinadlitndimenndlianalh 
a 





The Man-Y ear 
The Human Energy Unit Which When Consumed in 


Industry or Service Engenders Financial 
Obligations of Great Importance 


By L. G. HANMER 
Manager, Pension Department, Johnson & Higgins, San Francisco. 


EDITOR’S NOTE: This is the second of a series of three articles 
by this writer relating to the practical, rather than the humani- 
tarian aspect of industrial pensions. Mr. Hanmer’s discussion 
of the political aspect of social security at the Mid-Winter 
Trust Conference (TRUST Companies Magazine, February, 
1935; pages 164-168) was followed by the first of this series, 
which appeared in the March issue, pages 263-268, and dealt 
with the dual and non-conflicting functions of trust companies 
and of insurance companies in the administration of industrial 
pension plans. This second article undertakes to establish the 
relationship between human depreciation and production costs. 


N HIS journey from the cradle to 
() the grave, man’s relation to so- 

ciety is divisible into three 
major phases. The first phase of his life 
is consumed in the period of childhood 
and adolescence, during which period he 
is essentially a consumer. The second 
phase, which covers approximately two 
decades, is man’s productive period, and 
the third phase, which may consume an- 
other decade, translates man, through 
superannuation, back into a consuming, 
and non-productive, state. 

Thus it appears that during the first 
and last decades of a man’s life, he con- 
sumes what he is incapable of producing, 
and in the middle two decades, while still 
being a consumer, his capacity to pro- 
duce is much greater than his capacity 
to consume. If this were not the case, 
and if it were not possible for the aver- 
age individual to produce during the 
middle decades more than enough for his 
own consumption throughout his entire 
lifetime, the world would be the poorer 
for his having lived. 


Changed Industrial Conditions Must Be 
Recognized 


It is self-evident that the world has 
been enriched through the generations 
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and through the working of a natural 
law whereby man discharged that part 
of his debt to society that was incurred 
during childhood and adolescence by ap- 
plying some of the fruits of his produc- 
tive effort to the needs of his own chil- 
dren while they passed through that same 
period. Time was when he faced the obli- 
gation of providing from the fruits of 
his productive effort for his parents in 
the third phase of their existence—in 
their old age. Years ago man could con- 
template a sort of endless-chain arrange- 
ment within the family whereby he would 
enter the third phase of his existence and 
be maintained by his children, who would 
then be in the second phase of theirs. 
However this consideration may be 
consistent with natural laws, it is incon- 
sistent with practical conditions in this 
industrial era. Except in isolated rural 
districts, families that cherish these tra- 
ditions and are stable and self-sufficient 
enough to put them to practical use, are 
a rarity indeed. Whatever theories may 
have motivated the Russian idea, the 
time has not yet come in this country 
where the development and cost of main- 
taining the children of any but the poor- 
est families, can be handled by society on 
a scientific basis, but the time has defi- 
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nitely come in the United States when 
financing for the care of innumerable 
aged has become a social problem. 

Man in this age of specialization and 
mass production has ceased to produce 
earmarked and tangible goods and serv- 
ices suitable for his own consumption or 
for that of his dependents. Specialization 
and mass production have rendered the 
function of the individual more and more 
analogous to that of the machine. When 
man enters society’s service in the ca- 
pacity of a machine, it is evident that he 
has only forty man-years of potential 
effort to offer, and society must perforce 
recognize that the cost of consuming his 
forty man-years of productive effort must 
be not less than that aggregate sum 
which will provide for the worker the 
equivalent of eighty years of his normal 
consumption. 

Natural laws, under present concep- 
tions of the responsibilities of a parent 
for the maintenance of his children, 
guarantee that the individual will make 
some reasonable application of his direct 
compensation to his obligations in that 
respect, but family ties have no such 
definite bearing upon the necessary pro- 
vision for the aged. In varying degree, 
this element has always been a social 
problem adjustable through taxation, but 
now that fully half of those who are 
gainfully employed in this country have 
sold themselves to industry, this propor- 
tion is so great, and industry’s structure 
is so scientific, that industry’s responsi- 
bility is taking definite form and cannot 
be avoided. 


Pension Liabilities as Part of Commodity 
Cost Formula 


,Some five hundred organizations in 
this country have established pension 
plans of one form or another, by which 
action they have manifested their recog- 
nition of a need for, and the potential 
benefit to be derived from, an orderly 
provision for assuring old-age security 
as related to their own people. 

Every time a management has as- 
sumed such a pension obligation, they 
have assumed a deferred liability of un- 
known quantity, but it is a liability 
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which bears a direct relation to the man- 
years of productive effort that may be 
expended by the individuals in their 
service. 

For one hundred years management 
has been meticulously careful in pre- 
determining the proper relation between 
manufacturing cost and selling price, and 
has been distinctly averse to embarking 
upon any undertaking which entailed a 
deferred obligation unless the amount of 
that obligation and the means for liqui- 
dating it had been definitely established. 
Any such known obligation, however, 
that might be calculated to enhance the 
quality or quantity of production has 
never been avoided, and reserves for its 
ultimate liquidation have been made a 
factor in the cost formula, and have been 
distributed into the selling price of the 
unit product. 

A certain well-known public utility 
adopted a pension plan more than ten 
years ago. To date approximately one 
hundred thousand man-years of service 
have beén rendered by individuals who 
are still on the payroll of that company. 
Over the interval in which these one hun- 
dred thousand man-years of service have 
been rendered, tens of billions of kilo- 
watt hours of electrical energy and hun- 
dreds of billions of cubic feet of gas have 
been produced by these employees and 
sold by the management to the public. 

After deducting for the tangible cost 
of wages, interest, and depreciation,* the 
profits of these sales have been distrib- 
uted to the stockholders. 

Because of the conditions of the pen- 
sion plan, this public utility had agreed, 
in effect, with its employees that, on the 
average and in consideration of each 
man-year of service that was rendered, 
a life income of $40 per year would be 
awarded to each individual still in their 
employ at the expiration of his produc- 
tive period and payable throughout the 
third phase of his existence. 

Whereas it may not be assumed that 
each man will live a decade beyond the 
end of his productive phase, it is a gen- 
erally-accepted actuarial fact that he will 


* Mechanical and physical depreciation and deple- 
tion, in which presumed obsolescence and inadequacy 
is considered, but not ‘human depreciation.” 
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live at least twelve years on the average, 
so that for each man who renders service 
with that utility for the one year of 1935, 
the management incurs an average obli- 
gation to pay $40 a year for twelve 
years, or $480 after he is retired. 

Thus it appears that this particular 
industry, employing 10,000 men and con- 
suming 10,000 man-years of service in 
1935, incurs a future obligation of 
$4,800,000, of which no consideration 
found its way into the rate structure or 
into the computed cost of the electrical 
energy or the gas to be sold and dis- 
tributed to its consumers in that year. 

Fortunately for the employer and for 
the consumer, if not for the employee, 
it is a recognized fact that relatively few 
of the 10,000 people can fulfill all of the 
conditions of the pension plan as it is 
drawn. Also, it is fortunate that the pay- 
ment of the remaining obligation to those 
who do fulfill the conditions of the plan 
may, in some instances, not be completed 
for a period of something like fifty years 
from the time that the service was ren- 


dered and the product was sold. 


Nevertheless, for one year’s opera- 
tions, and discounting for the effect of 
death, turn-over, and compound interest, 
the liability accrued from the consump- 
tion of 10,000 man-years of service is 
such that not much less than three-quar- 
ters of a million dollars allocated to re- 
serve at 4 per cent. on January 1, 1936, 
would balance the account. 

Thus we have a labor item of $735,000, 
which was not considered to have been 
an operating cost this year, and because 
it is not so considered, becomes a hidden 
charge against surplus. It must be added 
to the more: than $12,000,000 which is 
already an unrecognized deficit through 
the failure- to have measured and ac- 
counted for the dollar-value of the one 
hundred thousand man-years of service 
which had previously been rendered and 
from which no reserve was created. 


Dollar-Value of Each Man-Year of Service 
Rendered 


It is practical to establish actuarially, 
and within relatively close limits, so as 
to be suitable for estimating purposes, if 
not for actual accounting purposes, what 
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the dollar-value* of each man-year of 
service rendered actually is. In the in- 
stance cited, and dealing with the pay- 
roll as a whole, $73.50 per man-year is 
approximately right. 

Roughly speaking, this utility distrib- 
uted during the last year some 3,000,- 
000,000 kilowatt hours of electrical en- 
ergy and some 35,000,000,000 cubic feet 
of gas, and yet gave no recognition to 
the fact that, in the production of these 
“commodities” the consumption of man- 
years of human energy had incurred a 
future obligation equivalent to 13 cents 
per 1,000 kilowatt hours and 1% cents 
per 1,000 cubic feet of gas. These ele- 
ments of manufacturing cost were not 
included in the rate base, and the con- 
sumers failed by that amount to pay the 
full price of the service rendered. 

It should not take a lengthy argument 
to develop the fact that these man-years 
of service were not consumed in the serv- 
ice of this particular public utility, but 
were consumed in the service of its con- 
sumers. It should not take argument to 
develop the fact that the creation of a 
pension reserve against the depreciation 
of human equipment is not a legitimate 
tax against the wages of capital to be 
levied against stockholders, but is a defi- 
nite liability against society by whom 
these man-years were actually consumed. 

As in this particular instance, the con- 
sumer should have paid 13 cents per 
1,000 kilowatt hours more than he did 
for electricity that he consumed, in order 
to provide old-age security for the indi- 
vidual who had used up part of one of 
his forty years of potential productive 
energy in manufacturing that electricity 
—just so the buyer of a pair of shoes or 
a loaf of bread or any other commodity 
must meet a similar obligation with re- 
spect to those who produce it. 

Management’s responsibility is not of 
itself to pay pensions, but to exercise its 
obligation to so adjust wages and the 
price of the product that in the price is 
included, with the direct labor cost, a 
suitable human depreciation reserve. The 
industrial worker has no means, even if 


* Depending on the payroll and personnel character- 
istics, and on the formula of the pension plan that may 
have been, or may be, promulgated. 
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Below 25 
25 to 30 

31 
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35 
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Employee’s 


18.38 

24.61 

26.03 

27.55 
29.15 
31.06 
32.49 
34.32 
36.92 
38.95 
41.16 
43.47 
46.01 
49.34 
52.06 
55.76 
58.80 
62.12 


Male 
Employee’s 
Age 


48 

49 

50 
51 

52 
53 
54 

55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 


he had the intelligence, wherewith to 
create the necessary surplus for his fu- 
ture maintenance, and industry, which 
deprives him of this means (and to some 
degree, of the responsibility), must exer- 
cise the power with which it is already 
vested to include that necessary surplus 
in the price the consumer pays for the 
fruits of the individual’s effort. Manage- 
ment must exercise its intelligence and 
avail itself of the means in hand to safe- 
guard and accumulate those surpluses for 
the account of the individual. 
Man-years that have been consumed 
in rendering service or producing goods, 
in the selling price of which no provision 
was made for human depreciation, trans- 
fer to industry a burden that should have 
been borne by the consumer. The short- 
age thus engendered is one which—after 
the goods have been sold—cannot be 
shifted back upon those who consumed 
and paid too little for the goods, what- 
ever means may be employed after the 
shortage has been recognized to amortize 
it by distributing it into the selling price 
of future goods. 
The following tabulation sets forth a 
theoretical relationship between the age 
at which an individual renders service 
to industry and the amount of reserve 
per man-year of such service that should 
be created if the individual is to receive 
an old-age “pension” bearing some prac- 


tical relation to his salary. 
Man-Year Cost 
Per $1,000 
Salary Paid 
$12.32 


Man-Year Cost 


Per $1,000 
Salary Paid 
$ 65.59 
70.11 
74.59 
78.85 
83.69 
88.93 
94.04 
99.82 
106.68 
112.72 
119.67 
126.19 
134.06 
142.11 
151.29 
161.41 
172.72 
185.33 


(For Female Employees Approximately 150 Per Cent. 
of These Rates.) 


From the above table it would appear 
that a year of service rendered by a man 
34 years of age who received $1,000 of 
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salary engendered a necessary deprecia- 
tion reserve of $29.15, and that service 
rendered by the same man at his age 35 
engendered a necessary depreciation re- 
serve of $31.06, and it will be noted that 
this figure increases year by year. 

The reason why it increases is that 
many of the variables determining the 
probability of that individual arriving at 
retirement age in the service of the 
specific industry have been discounted. 
Among these variables are the probabil- 
ity of mortality and the effect of com- 
pound interest and the likelihood of 
“turn over.” 

Unfortunately from a social point of 
view, a mere handful of the existing pen- 
sion plans undertake to vest employees 
with future pension credits directly re- 
lated to the value of each man-year of 
service which the individual may have 
rendered to that specific industry. This 
is undoubtedly because management has 
failed to recognize that it was not the 
specific industry or its stockholders, but 
the consumer, who incurred the debt to 
the individual by the consumption of the 
fruits of that year of the individual’s 
available forty. Management has consid- 
ered, and in many instances vociferously 
maintained, that the pension responsi- 
bility was limited to those who “actually 
remained in their employ more than some 
specified length of time and up to retire- 
ment age.” It is the rule, rather than the 
exception, for management, therefore, to 
discount and take advantage of the effect 
of turn-over, and to capitalize the fact 
that out of a given group of 10,000 in- 
dividuals perhaps no more than 1,500 or 
2,000 of them would ever fulfill all of the 
conditions of the plan. 

Any such contention as this is in dis- 
tinct variance with the “Man-Year’” idea. 

It will be obsoleted by clear thinking. 


Consumer’s Money Should Provide for 
Pension Reserves 


It is not surprising that in a competi- 
tive era, admittedly fraught with labor 
unrest and variation in the relation be- 
tween labor supply and demand, those 
industries who recognized the practical 
advantages of a retirement system—for 
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reasons discussed in a previous article 
and quite generally understood — had 
what they considered a practical and 
selfish reason for restricting pension 
credits to the minority of individuals 
who may ultimately have spent practical- 
ly their entire productive phase in that 
one employment situation. 

Therefore, it was hoped that one of the 
results of the Federal agitation anent 
social security would be a Federal man- 
date requiring recognition by society of 
the dollar aspect of the “‘man-year,” and 
requiring industry to incorporate its 
equivalent in the cost structure of the 
goods or services which it offered for 
sale. 

Under such conditions, and with this 
item definitely paid by the consumer into 
the custody, if not the coffers, of man- 
agement for the account of the individ- 
ual, there would be no disturbance in any 
one instance of the delicate balance 


necessarily maintained between price and 
market. There would certainly be no jus- 
tification in that event for failure on the 
part of management, as trustee, to rec- 


ognize the individual’s equity in the re- 
serve engendered by the consumption of 
his man-year, and contributed by the 
consumer. 

If it could be thus made apparent to 
industry that it was not industry’s 
money, but the consumer’s money, from 
which these reserves were created, the 
individual’s old-age security would no 
longer be at the risk of continued em- 
ployment in one situation. Such a risk is 
dependent upon innumerable conditions 
and circumstances beyond his control, 
and it is a risk upon which his future 
security vitally depends. Security could 
be assured by the accumulation of such 
credits as may have been engendered 
through service rendered wherever his 
man-years had been converted into con- 
sumable goods or salable service, and 
some day that conception may be uni- 
versal. 


Trend Among Americans to Shift Responsi- 
bility 


As a squirrel by instinct creates a 
store of food for the winter by gathering 
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more nuts than he consumes in the fall, 
so the isolated individual on a desert 
island would by instinct make similar 
provision for himself. Professional men 
and other self-employed individuals, even 
in these modern times, have no other 
alternative and strive to accomplish 
similar ends. Theoretically, the industrial 
worker could apportion dollars to a re- 
serve throughout his productive career, 
and some attempt to do so. 

At the beginning of the depression 
some twenty-eight billion dollars of such 
savings were in the hands of life insur- 
ance companies, but the times through 
which we have been passing have imposed 
a great strain upon, and seem to have 
materially limbered up, the one-time in- 
flexible American backbone. There is an 
unquestioned trend today among normal- 
ly self-reliant Americans to shove respon- 
sibilities on to other shoulders. 

The depression has bled the poor white, 
it has eliminated the reserves of the 
aged, however painstakingly they may 
have been accumulated, and the savings 
of those who might otherwise have cared 
for the aged, so that the importance of 
this social problem can no longer be dis- 
regarded. 

Whatever solution. may be legislated 
into our statutes as to the non-industrial 
workers, whereby a dole may be substi- 
tuted for the fruits of thrift, that half 
of our population engaged in industrial 
pursuits may be dealt with on a much 
more practical basis. 

Essentially all of the recently-estab- 
lished private pension plans have been 
written on a “contributory” basis. It is 
a condition of such plans that individuals 
who are to enjoy old-age security, any 
part of which is provided by or through 
management, must “contribute” some of 
the contents of each pay-envelope toward 
that end. 

It is a mathematical impossibility for 
the average industrial worker to set 
aside enough of his earned income to 
provide adequately for his old age, and 
he must look to the management who 
markets the fruits of his labor to so ad- 
just the price thereof that the shortage 
may be taken care of. Consequently, the 
average well-designed funded pension 
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plan, based on the creation of proper 
actuarial reserve, requires that from 
3 to 5 per cent. of the individual’s wage 
be “deducted” at the source and accu- 
mulated for his account, and in general 
it then appears that management must 
be prepared to allocate a similar amount 
to reserve if the resulting pension is to 
be adequate. 

For illustrative purposes, we might 
assume that on a contributory basis, a 
satisfactory pension schedule can be 
established at an apparent cost of 3 per 
cent. of the payroll. This does not mean 
that a 3 per cent. increase in the price 
of the product is necessarily to be borne 
by the consumer. A vast variation exists 
in the relation between payroll and gross 
income. In some industries payroll may 
represent not more than 10 per cent. of 
a gross income, and in other industries 
it might represent as much as 75 per 
cent., and consequently the increase in 
the price of the product or service might 
vary all the way from .3 of 1 per cent. 
to 2.25 per cent. 

Economists might take exception to 
this general statement on the ground that 
an industry, in which direct labor repre- 
sents only 10 per cent. of the selling 
price, performs only a partial function 
in the translation of the raw material 
into the finished product, and that the 
ultimate burden on the consumer must 
necessarily be based on all of the labor 
wherever applied that entered into the 
product or service. They would be right 
in this contention as to the aggregate 
consumer burden if such undertakings 
were rendered universal by mandate, but 
not as to the status of the accounts of the 
individual organization under considera- 
tion. One thing to be definitely acknowl- 
edged as creating a differential between 
a 3 per cent. charge on labor and the 
necessary loading of the selling price, is 
the part that capital charges and depre- 
ciation may play in any given situation. 
One does not have to pension capital nor 
theoretically create any reserves against 
its future earning power. 

The profit which management may 
anticipate from the institution of a 
funded, actuarial-reserve, contributory 
pension plan is to be found in the facility 
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with which superannuated, and relative- 
ly highly-paid, employees may be elim- 
inated at one end of the payroll and 
young, efficient and less generously com- 
pensated individuals added to the other 
end, and opportunities for advancement 
in between made more frequent and 
stimulative of efficiency. 


Effect on Commodity Prices 


One may not discourse at length on the 
“cost” of such an undertaking, since the 
long-range effect will, in most instances, 
evidence a negative item or net reduction 
in unit cost of production. It is not cor- 
rect to state that a 3 per cent. contribu- 
tion to pension reserve, related to the 
payroll, adds 3 per cent. to the labor cost, 
since economies to be effected by read- 
justment of personnel reduce or elim- 
inate this differential. 

It makes a great difference what may 
be established as the normal retirement 
age under such a plan. Whereas it might 
be apparent that production efficiency is 
enhanced by establishing 60 as the re- 
tirement age, it transpires that, with a 
fixed rate of employee contribution, 
management’s contribution to pension re- 
serve would have to be 50 per cent. 
greater in the event of establishing re- 
tirement age at 60 than it would if the 
retirement age were established at 65. 
Correspondingly, with the retirement age 
established at 70 and with a fixed rate 
of employee contribution, management’s 
contribution to reserve would only be 
approximately one-third of what it would 
be with retirement age at 65. 

This is a matter which cannot be re- 
lated directly to these mathematical 
ratios, but must instead be considered 
on a dollar-basis, since somewhere over 
this range between 60 and 70 will be 
found the point of greatest expediency, 
and the selection of the age in a given 
situation must be governed by practical 
dollar considerations, and even when so 
established it cannot be strictly adhered 
to with respect to all individuals. Provi- 
sion must be made for variation both 
before and beyond such normal age as 
may be established. 

It may not be said that 3 per cent. is 
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by any means applicable to all employ- 
ment situations. Management’s respon- 
sibility would be translated into a lesser 
figure if the industry is relatively new, 
and 3 per cent. will be inadequate in the 
case of some industries who have already 
consumed many man-years for which no 
reserves may have been established. 

In these articles attempts have been 
made to point out that there is a vast 
uncultivated field from which trust com- 
panies may secure valuable trust busi- 
ness, and it has been reiterated in the 
writer’s arguments that the trust com- 
panies must earn the right to participate 
in this business as a result of whole- 
hearted cooperation and not merely by 
dignified acquiescence. It has been point- 
ed out, and is again reiterated, that the 
safekeeping of the funds is not sufficient. 
A trust company to enjoy any appre- 
ciable amount of the business must: 

(1) Have put its own house in order with 
respect to old-age security; 

(2) Require that its corporate clients (par- 
ticularly those who require a line of 
credit based upon their statement) 
state their position as to employee re- 
tirement policy, either that they pro- 
pose: 

(a) Invariably to discharge superan- 
nuated employees; 

(b) To keep inefficient, superannuated 
employees on the payroll; 

(c) To retire superannuated employees 
on unearned future salary; 

Undertake to make available to clients 

competent consulting service as_ to 

what: 

(a) May be a practical retirement plan 
in the given case; 

(b) May be the reserve requirements 
under such a plan as related to 
normal payroll or market price of 
product. 

Even though in this article a table is 
given in which a dollar-value is estab- 
lished per man-year, that table, rather 
than clarifying the situation, may well 
have complicated it. It must be obvious 
to any thoughtful reader that only by 
serious consideration under the guidance 
of experienced counsellors can any exec- 
utive group establish a happy ratio be- 
tween the needs of a given business and 
the man-year figures applicable thereto. 
Such figures are based on the necessary 
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retirement of the survivors of a widely- 
diversified group of employees whose past 
service, earning power, present age, 
financial condition, health and mentality 
all exert a controlling influence. 

It is hoped that the leading trust com- 
panies will sooner or later, by experience 
and precept, be able to assist their poten- 
tial customers greatly in such a consid- 
eration, and with the passage of time it 
may be that only the final details will 
require the advice of qualified experts. 
The duration of such an undertaking as 
a pension system is so great, and the an- 
nual dollar requirements, as jointly pro- 
vided by the employee and employer, are 
of such substantial amounts that it ill 
behooves an executive management to 
spare either time or expense in the at- 
tempt to arrive at a satisfactory and de- 
pendable conclusion. 

Once the nature of the plan and the 
purposes and advantages of it have been 
determined upon, the question of admin- 
istration and its problems then arises, 
and it is in connection with the adminis- 
trative question that the trust companies 
are prepared to play a valuable part. It 
is with respect to the administrative 
provisions that certain legal and account- 
ing questions naturally arise, and in the 
concluding article of this series the 
writer hopes to be able to offer some con- 
structive suggestions that would be ap- 
plicable to any plan under which the re- 
serves are being created through the 
facilities of a trust company, and the 
resulting pensions are to take the form 
of annuities issued by an insurance 
company. 
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Neglected Phase of Business Planning 


Lack of Definite Reserves against Inevitable Loss 
Due to Death of Leaders Accounts for Large 
Percentage of Failures 


By JOSEPH L. McMILLIN, Baltimore, Md. 


their own future security. This is 

not only the traditional American 
way—but the only way in a capitalistic 
system. The frightful record of business 
fatalities in the United States must not 
be attributed to the failure of capitalism, 
but rather to the failure of business to 
make more intelligent use of instrumen- 
talities capitalism has developed. Such 
neglect of scientific use of existing agen- 
cies would cause failures in any kind of 
economic system. 

What kind of planning is necessary? 
Long-range financial planning. This is 
the foundation upon which business 
preservation must be built: planning 
that frankly faces the uncertainties and 
destructive forces of the future; that 
take into account all business elements 
carefully, precisely, and intelligently in 
their relation to one another; long-range 
planning that makes use of tested de- 
vices that effect scientific precision in 
preparation for emergencies. 

During the World War an instructor 
in aviation in an attempt to impress 
upon flying cadets the necessity for alert- 
ness and vigilance began and ended his 
lectures each day with the statement, 
“Young gentlemen, the penalty for fly- 
ing is death.” The warning may well be 
given to American business men—‘The 
penalty for starting a business is the 
failure of the business,” so heavy have 
been the fatalities of American business 
concerns. Most business executives do 
not face the unpleasant realities that 
change and decay ceaselessly and relent- 
lessly ply their work of destruction to 
every business institution—that the first 
step in preserving the business is to 
frankly take into account the forces that 
are likely to weaken or destroy: political 
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developments; social changes; financial 
disturbances; business cycles; new in- 
ventions; the competitive struggle to im- 
prove products and service; the natural 
deterioration of all physical assets; the 
wearing out of men through disease, ac- 
cident, and old age; and the inevitable 
death of men. 


Human Values Frequently Neglected 


Effective long range financial planning 
not only demands that business men 
face the dangers that threaten their in- 
stitutions, but that they weigh and con- 
sider all business elements, clearly de- 
termining their relative importance, 
their logical relationship, and the true 
nature of each. Unfortunately the ten- 
dency in most planning has been to con- 
sider principally only one set of values 
—and this results in short range ineffec- 
tual planning. It should be remembered 
that every business has two kinds of 
assets: physical, or so-called capital 
values consisting of real estate, equip- 
ment, goods, cash accounts, and invest- 
ments—and human values, the worth of 
the men who compose the management 
or do the creative work in the conduct 
of the business. Both sets of values are 
essential; management can do nothing 
without capital, but capital without man- 
agement is valueless. 

However, while capital and manage- 
ment are both necessary, there are cer- 
tain differences that should be clearly 
recognized if we are to make prepara- 
tion for the future. The general failure 
of American business to take these dif- 
ferences into account has resulted in 
business unpreparedness, has caused 
tremendous losses, and has_ brought 
about the majority of business failures. 

The first distinction is that one of 
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these values is the creator, the other is 
the creation. A man (or group of men) 
has the desire and conceives the idea of 
creating the business, raises the neces- 
sary capital, assembles the personnel, 
launches the enterprise, establishes it 
and makes it pay. Thus all material 
values are created by men and are in- 
ferior to human values. This thought is 
strikingly expressed in two statements 
credited to General Motors Corporation: 
“Our chief products are our men,” and 
the companion statement—“We can do it 
because we have the men.” 

Not only are human values superior 
to physical values, but there is another 
vital difference that should be carefully 
considered: physical values can be re- 
built, personality alone can never be re- 
placed. The tendency is to lose sight of 
the varied and vital losses experienced 
by business men when an important man 
dies: brains or intelligence; loyalty and 
devotion; enthusiasm; creative ability; 


leadership; initiative; experience; vision 
and ambition for the future of the busi- 
ness; and the priceless personal ’relation- 
ships and contacts built up over a life- 
time. 


Death and Fire Hazards Compared 


The third important difference between 

human values and physical values is the 
greater risk that the hazard of death 
will remove the human value than there 
is that casualties will destroy the physi- 
cal values. The Diamond Life Bulletin 
makes—and is prepared to back up with 
statistics—the following statement: 
“If three men are in business as part- 
ners, all age fifty, the chances that one 
will die—compared to the chance that 
their property will burn in the next 
twenty-four hours—are twenty-three to 
one. In other words, the death hazard is 
twenty-three times as great as the fire 
hazard.” 

While these differences need to be 
known and considered there are certain 
similarities that should be weighed care- 
fully. The principal one is this: all busi- 
ness assets, physical or capital assets 
and men, depreciate in value with the 
passing years. These values must be re- 
paired or rebuilt or be replaced. They 
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can only be rebuilt or replaced through 
reserves, and the only certainty that the 
reserves will accomplish their purpose ‘is 
that they will give cash when it is most 
needed. 

Having faced the hard facts that there 
are destructive forces at work and hav- 
ing looked into the relative importance 
of business assets, and also having noted 
their temporary nature, let us see what 
specific objectives must be attained if 
business is to achieve the goal of future 
financial security. 


Four Difficult Objectives 


There are at least four definite things 
that must be accomplished by effective 
financial planning: 
1—-Satisfactory reserves must be built 
to replace the loss of valuable men 
by death or old age. 

2—Arrangement must be made to 
maintain or stabilize credit—and it 
must be remembered that credit 
is largely based on the confidence 
of the financial world in the man- 
agement of business. 


3—The most scientific instrument 
must be used for building reserves 
for depreciation and replenishment 
of physical assets, and also emer- 
gency reserves. 

4—And since the majority of business 

concerns are sole proprietorships, 
partnerships or close corporations, 
devices must be employed for trans- 
ferring the interest of a deceased 
owner of a business without up- 
setting the business, and without 
causing loss to the family or estate 
of the deceased. 

Four very difficult objectives—so dif- 
ficult that most business institutions 
have never even attempted to cope with 
them in a thorough-going, planned man- 
ner. 

Thus the history of business institu- 
tions in the United States has been too 
much a matter of chance, with the re- 
sult that instability has been one of the 
predominant characteristics of our 
American business enterprises; business 
fatalities have been enormous; and the 
only reason the losses have not been im- 
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measurably greater has been the fact 
that we were a pioneer country growing 
rapidly, and at times bringing prosper- 
ity and piling up wealth for businesses 
that by their practices had not merited 
a continuation of business life. Forces 
are at work today that have largely re- 
moved this factor of success, so that the 
business that is to stand secure in the 
future must deliberately plan for se- 
curity. 

It should be noted in this connection 
that while chance has played a large part 
in the success and survival of business 
enterprises, the result has been that most 
businesses have failed, but that the ma- 
jority of those institutions which have 
withstood the onslaught of destructive 
forces have done so because they intelli- 
gently planned to resist these forces, and 
built for financial security. For the evil 
effects of the destructive forces can be 
overcome by an alert, wise management 
that makes use of tested financial de- 
vices and plans that prepare for emer- 


gencies, supply the means for repair and 
replacement of those portions of the 
business structure that decay weakens, 
or obliterates, and prevent complications 
growing out of the forced transfer of 
business ownership because of the death 
of owners. 


Essentials in Financial Planning 


There are several essentials in such 
planning that the business which would 
endure must carefully observe: 

The first is that the business secure 
the consultation and service of a man 
who has made a study of these particular 
problems. 

Second, with the aid of this counsel, 
definite objectives must be carefully as- 
certained. 

The third step is the formulating of 
a practical program to attain these 
objectives. 

The fourth, and the foundation for the 
success of the whole plan is the use of 
an effective financial device. 

Since it is the foundation for effective 
long-range planning, the characteristics 
of the kind of financial device required 
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must be carefully considered. The es- 
sentials of such a financial instrument 
are formidable. They are five in number: 


1—The device must be the safest plan 
known to finance. 

2—It must tap the largest supply of 
liquid reserve funds in existence. 

3—It must be flexible enough to do 
double, treble, and sometimes quad- 
ruple duty, for most business con- 
cerns haven’t the financial capacity 
for setting up reserves for all the 
objectives required in long-range 
planning. 

4—It must be within the range of 
practicability for every type of 
business. 


5—There must be a trained profes- 
sional class, skilled in the wise 
adaption of the device to business * 
usages. 


It is one of the most illustrious 
achievements of capitalism that it has 
evolved such a financial instrument—for 
legal reserve life insurance, with its 
rapidly increasing trained body of life 
underwriters, meets every requirement 
of an ideal instrument for long-range 
financial planning. 


Many business concerns are already 
making use of it in a hit or miss way, 
and see its advantages even when used 
in this manner. The few concerns that 
are using it in a thoroughgoing way— 
institutions that are actually doing pur- 
poseful planning and using life insur- 
ance as the foundation—all testify to its 
advantages. 


Capitalizing Business Leadership 


Obviously, owning business life insur- 
ance is not enough: definite objectives, 
practical planning, and a thorough pro- 
gram involving the capitalization of the 
money value of business leadership is the 
foundation for success of any financial 
reserve plan. Until the value of the man- 
agement is thus capitalized by a callable 
sinking fund bond—(which is what a 
legal reserve life insurance policy is if 
the right type is chosen)—all income ap- 
portioned to reserves, whether for depre- 
ciation, replacement, or emergencies, 
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should be put into premiums of life in- 
surance on the most important men com- 
posing the management, as well as those 
employees who, while not nominally ex- 
ecutives, are just as valuable due to the 
importance of their creative work. 


The wisdom of such a course is shown 
by certain facts which are very signifi- 
cant: 


The United States Government has 
definitely ruled that reserves can be set 
up for replacing the value of important 
men in a business; it has gone further 
and said in effect that when a man has a 
real value to a business and is insured 
for part or all of that value, at his death 
the proceeds of the life insurance shall 
be treated as the proceeds from a fire in- 
surance policy in case of fire—as com- 
pensation for loss sustained, or replace- 
ment value, and not as a gain in assets. 


The four objectives of long-range 
planning can all be served by a carefully 
planned program of business life insur- 
ance. No other investment medium will 
accomplish this manifold service. 


The uncertainty of the future makes 
it necessary to have a device that is 
flexible enough to meet a number of dif- 
ferent contingencies. The very nature of 
life insurance contracts and the various 


guaranteed under 
ideal re- 


settlement options 
such contracts, makes them 
serves. 


The fact that according to Mercantile 
Agencies one out of every three business 
failures in the United States is directly 
traceable to the death of a man, and that 
nearly forty per cent of all failures are 
due to inadequate reserve funds, shows 
that long-range planning of the type de- 
scribed in this study is the sort of pre- 
paredness that is required. 


There is available in the United States 
an adequate number of effective agencies 
for American business to launch upon a 
thoroughgoing reserve program of this 
type. American Life Insurance institu- 
tions now number approximately three 
hundred, insurance in them is approxi- 
mately One Hundred Billion Dollars, 
their reserve funds are over Twenty Bil- 
lions of Dollars, and they have the ma- 
chinery and the scientific organization 
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for increasing their number of contracts 
almost ad infinitum. 


For the fourth objective—an effective 
method for transferring the interest of 
a deceased owner without upsetting the 
business and without causing loss to the 
family or estate of the deceased—Trust 
institutions are required. Without this 
trusteeship it is practically impossible to 
attain these difficult and important re- 
sults. Much of the life insurance in force 
at the present time taken definitely for 
the purpose of transferring stock or 
partnership interest is not likely to ac- 
complish the purpose for which it was 
taken because of the failure to incorpo- 
rate in the plan the proper kind of trust 
agreement with a trust company. Not 
only are these fiduciary arrangements 
necessary in the case of close corpora- 
tions and partnerships, but in the case of 
sole proprietorships, where the owner 
wishes to continue the business after 
his death, it is essential that a compe- 
tent trustee and preferably a corporate 
fiduciary be used to assure competent 
management for the continuing business. 
The extension of trust work to all parts 
of the country now gives the necessary 
agencies for this collateral service, and 
the splendid cooperation between trust 
company officials and life underwriters 
affords every business skilled guidance 
in this essential phase of long-range busi- 
ness planning. 

The growing number of life under- 
writers who are trained to work out long 
range financial programs built on the 
foundation of properly adapted life in- 
surance contracts, gives to business the 
necessary personnel to put into effect 
such planning for future security. 

Successful business institutions are 
rapidly turning to life insurance for re- 
serve purposes, and are discovering that 
life insurance, properly applied, serves a 
fundamental need of business, which is 
the capitalization of its chief assets—its 
management —and that when this is 
properly done it makes for business ef- 
ficiency, prolongs business life, effects 
scientific liquidation when this is desired, 
and assists in observing sound economic 
principles. 
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Correcting Faults in Wills 


Experience in Construing Will Provisions Under New York Law 
May Have General Application to Drafting Requirements 
Under Statutes of Other States 


By CHESTER J. DODGE 
Auditor of Accounts, Surrogate’s Court of New York County and Member of the New York Bar 


HAT a lifetime should be spent in 
| planning for and accumulating 
wealth, and yet be disposed by a 
will that has been hastily and improperly 
prepared, seems unusual but is in too 
many cases true. If the testator would 
but test the provisions of his will and 
their workability under the many situa- 
tions it will be required to meet before 
the final distribution of his estate he 
probably would find some of its clauses 
vague, doubtful and contrary to his in- 
tention when they were properly ex- 
plained. Less haste in subscribing to the 
will, and more thought and time spent 
in analyzing its provisions before sub- 
scribing will result in a saving of time 
and expense to those interested in the 
estate. Economy of estate administration 
is bound to result from clear and definite 
testamentary expression. 

After the examination of thousands of 
wills and accountings the writer desires 
to call the attention of those engaged in 
probate practice and estate administra- 
tion to some of the more important pro- 
visions of wills which would result in 
greater benefits to all who are interested 
in the estate. 


Invasion of Principal of Trust Fund 


A bothersome problem, a result of the 
depression, is what shall the life-tenant 
do when there is a reduction in the yield 
of her trust fund? The life-tenant is only 
entitled to the income on her trust fund. 
She has become accustomed to, and, in 
fact, depends upon that income for her 
maintenance. The corporation, which has 
issued the bonds constituting part of the 
corpus of the trust, defaults in the inter- 
est on its bonds, the mortgagor defaults 
in the interest on his mortgage, or the 


dividend on the preferred stock is passed, 
naturally reducing the income collected 
by the fiduciary and paid to the life- 
tenant. If the fiduciary sells the security 
in default it will be sold at a loss, which 
loss the fiduciary will be called upon to 
justify on his accounting. The proceeds 
received on this sale will reduce the 
corpus of the trust to the extent of the. 
loss. The fiduciary will now be concerned 
in making a reinvestment. The life-ten- 
ant, on receiving the reduced income, is 
at a loss to understand why her income 
should be reduced and is greatly con- 
cerned over her future. 

The fiduciary has found it difficult to 
explain to the life-tenant the reason for 
the reduction of income, and will prob- 
ably have a much more difficult problem 
in trying to explain to’ the life-tenant 
why principal may not be paid to her in 
her time of need. Yet the fiduciary knows 
that he is accountable for the corpus to 
the remaindermen and that a trust must 
be preserved and is indestructible. A 
simple provision in a will, giving the 
fiduciary the right to invade or use part 
of the principal under certain conditions, 
would greatly help life-tenants who are 
solely dependent on such trust funds for 
maintenance. 

The conditions and circumstances un- 
der which an invasion of principal may 
be made would depend largely upon those 
who survived and were dependent upon 
the testator. Thus the testator may per- 
mit of the invasion of principal in order 
that the widow may have funds for the 
education of a child or for medical ex- 
penses of any member of the family. 
Where the income on the fund has been 
reduced below a certain amount, provi- 
sion may be made as to the amount of 
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principal that may be applied to the 
maintenance of the widow. The will may 
further state the total amount to which 
the principal may be invaded and over 
what period of time invasion may be 
limited. Whether the testator desires that 
in exercising the right of invasion of 
principal, the financial condition of the 
beneficiary be not considered, or whether 
it is his desire that the beneficiary be 
properly maintained even though inva- 
sion of principal be necessary, his will 
should be specific. If it is the testator’s 
desire to preserve the principal of the 
fund in so far as practicable and yet per- 
mit of an invasion of principal, if the 
income from the trust fund and the per- 
sonal resources of the beneficiary are in- 
sufficient properly to maintain the bene- 
ficiary, such an arrangement may be 
worked out by proper testamentary pro- 
vision. 

In the application of this right to in- 
vade principal, is it the testator’s desire 
to limit this right only to the named 
fiduciary? Has the testator chosen this 
corporation or individual to act because 
of his knowledge of the habits of the 
beneficiary or has the fiduciary been 
chosen because the testator felt that the 
fiduciary named and he only would prop- 
erly administer this right under the 
will? If the answer is in the affirmative 
then it may well be said that it is a per- 
sonal power to be exercised only by the 
named fiduciary. If the power to invade 
the principal is a personal right and the 
fiduciary dies, then this power would die 
with him. Whereas, if it is the intention 
of the testator that any fiduciary in office 
should have the right to apply the power, 
whether an original or a successor fidu- 
ciary, then the power would be with the 
office. All doubt regarding the exercise 
of this discretion by a successor fiduciary 
can be eliminated by an additional clause 
in the will to the effect that the successor 
fiduciary shall or shall not have the right 
to invade the principal of the trust pur- 
suant to the provisions of the will. 


Annuities 


Attempt has been made in many cases 
by the draftsman of the will to provide 
for the dependents of the testator by 
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giving a definite sum of money at stated 
intervals, thereby creating an annuity, 
and thus relieving the life-tenant from 
the hardships suffered when income is 
reduced and no provision is contained in 
the will for the invasion of principal. 
Though provisions are contained in wills 
for the payment of annuities they are 
frequently silent as to whether or not the 
fund is to be administered by the execu- 
tor or the trustee. In the case of a trust 
estate, provision is always contained in 
the will for turning over the funds for 
administration pursuant to its provi- 
sions. 

In annuities we have fixed charges 
which are to be met by the use of income 
and if this is insufficient, principal may 
be used to the extent of the deficit in 
income required to pay the charge of the 
annuity. Difficult problems regarding ad- 
ministration and the payment of the an- 
nuities would be eliminated if the testa- 
tor were specific regarding the annuities 
and provide for the establishment of the 
annuity funds. 

The well-drawn will should provide for 
the establishment of an annuity fund 
with remainders over the same as a trust 
fund. In capitalization of this fund the 
rate used to capitalize should be low. 
Thus if the testator desired to pay an 
individual $50 per week, totalling $2,600 
for the year, a fund of $100,000 invested 
at 3 per cent. would yield sufficient to 
pay the charge. In capitalizing the fund 
the testator should take into considera- 
tion the expenses of administering the 
annuity fund and the commissions of the 
fiduciary. When the testator states in his 
will that the annuitant is to receive $50 
per week, and appoints three fiduciaries 
whose commissions amount to $6.63 per 
week, if the commissions are deducted 
from the amount payable to the annui- 
tant he would receive an average of but 
$43.37 per week. Explicit directions 
should be contained in the will, if so de- 
sired, that the amount paid shall be net, 
with expenses payable out of the fund. 

Provisions may also be contained in 
the will for the payment of any excess 
income not required to meet the charge 
of the annuity and administration cost 
so that the question of unlawful accumu- 
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lation would be eliminated. The will may 
further provide that if the profits on 
the capitalized funds increase the corpus 
to an amount greatly in excess of that 
required to meet the charge, then the 
capital of the fund be reduced and dis- 
position of the excess principal be made 
in a specified manner. In the event that 
the yield on the fund is not sufficient to 
meet the charge, provisions may be con- 
tained in the will for invasion of prin- 
cipal to make up the deficit in the an- 
nuity. 

The advantages of carving out an an- 
nuity fund of an estate and providing 
for its administration are that the fund 
may be administered as a unit separate 
and distinct from other trusts in the 
estate and that there are no loose ends 
open in the executor’s account. The ex- 
ecutor turns the funds over to the trus- 
tee, makes his accounting, paying out the 
residuary funds pursuant to the will. 

The advantage of capitalizing at a low 
rate of interest is that the funds will 
yield the annuity and expenses incidental 
to the administration of the fund. If 
there is no provision for capitalizing and 
the fiduciary holds residuary funds capi- 
talizing a part of the same at the legal 
rate of interest the fiduciary will find it 
impossible to invest in legals and earn 
6 per cent on his investment. The differ- 
ence between that yielded and that re- 
quired to be paid will result in a wear- 
ing away of the fund. The principal of 
the fund in part would have to be liqui- 
dated frequently to make up the deficit 
to the annuitant. This liquidation may 
result in losses on sales, expenses may be 
increased due to broker’s commissions, 
taxes, etc., and there is also the danger 
that if the annuitant is young and lives 
long enough to have completely ex- 
hausted the fund that the fiduciary shall 
then be without the means to pay the 
charge. The fiduciary would then find 
that as a result of the high rate in capi- 
talizing he has overpaid the residuary 
legatee and is without funds to pay the 
annuity, which must be satisfied or 
should have been provided for before 
consideration was given to the residuary 
legatee. The annuitant should oppose 
such method of capitalization. The gen- 
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erosity in the treatment of the residuary 
legatee may result in a surcharge of the 
fiduciary. 


Specific Legacies 


In many instances we find the testator 
making specific bequests of small articles 
which are of great sentimental value to 
the deceased. The legatee may not desire 
to be bothered with the article, which 
was bequeathed him, yet, on an account- 
ing it would be necessary to have a re- 
ceipt and release or a waiver of citation 
of the legatee before the account could 
be approved. It may be difficult to get a 
release or waiver of the specific legatee, 
in which event the settlement of the 
estate may be delayed. 

To prevent this situation, provision 
may be contained in the will giving the 
widow, absolutely, all of the household 
effects, trinkets, etc., and the testator 
may request her to dispose of the same 
in accordance with the instructions pre- 
viously given her. This request is merely 
precatory and the executors are relieved 
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of including as necessary parties or per- 
sons those who have no substantial inter- 
est in the estate. 

Though the title to a specific legacy is 
in the legatee, yet the executor has a 
possessory right till it is known whether 
or not the estate is solvent. In the event 
of insolvency the specific legacies may be 
used to satisfy claims of creditors. The 
property is that of the specific legatee, 
where it is, and as it is, at the time of 
the testator’s death, subject to the above 
limitations. Thus a specific bequest of 
the testator’s household effects in his 
winter home in Florida means that the 
legatee, if a resident of New York, will 
confront the cost of having the property 
brought to New York. The question 
arises in the legatee’s mind, if the testa- 
tor was disposed to make a gift of such 
property, did he not intend that the lega- 
tee receive it free from expense of crat- 
ing, shipping, etc.? If nothing is stated 
in the will regarding such costs being 
defrayed by the estate, the legatee will 
be required to make such payment from 
his individual funds without being re- 
imbursed by the estate. 


Infant Legatees, Beneficiaries and Guardians 


Whenever an infant is entitled to 
funds from an estate, the fiduciary dis- 
bursing the same should see that the in- 
come is paid to some duly qualified per- 
son in behalf of the infant. Where the 
annual income is under $300, it may be 
paid to the person with whom the infant 
resides for its use, benefit and credit. 
When the amount payable to the infant 
as a legacy is substantial a general 
guardian will have to be appointed to 
handle the infant’s estate. If the legacy 
exceeds $7,500, the guardian will be re- 
quired to give a bond, unless the funds 
are deposited in a depository named by 
the Court, in which event withdrawals 
from the same would be subject to Court 
orders. Thus, if the infant, five years 
old, is entitled to a legacy of $100,000 
and the funds are not deposited in a de- 
pository pursuant to Court order, the 
guardian will be required to furnish a 
bond of $100,000 for a sixteen-year pe- 
riod, the premiums of which will deplete 
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considerably the earned income. Few 
testators are familiar with the provision 
of law which permits a testator to ap- 
point a guardian of an infant by his will. 
Where a testamentary guardian is ap- 
pointed, the testator may dispense with 
the giving of a bond by the general 
guardian. In attempting to appoint the 
guardian of an infant by a will it would 
be well to have in mind the limitations 
of the Domestic Relations Law, which 
give the parents the first right to be ap- 
pointed the guardians of their children. 
Thus an attempt to appoint a guardian 
other than the parents of the infant may 
result in futility. 

Where the parents of children have 
marital differences, the father is faced 
with the perplexing problem regarding 
provision for the children. He desires to 
provide for his children and at the same 
time may not want his former wife, the 
mother of his children, to have any con- 
trol of the funds he wishes to leave to 
his children. If a legacy is left to a child, 
the appointment of a general guardian 
will be necessary. The surviving parent, 
the former wife, has the first right to 
be appointed the general guardian of his 
children. Hence, to provide for the chil- 
dren and avoid administration of their 
funds by their mother, a trust fund 
should be created in favor of each child, 
the corpus of which is the amount of the 
legacy he desired to leave to each child. 
Where a trust is created the testator has 
absolute authority and discretion in 
choosing his testamentary trustee. If the 
will is drawn with care and skill the 
trustee should also be given the right to 
use and apply the income on the trust in 
behalf of the infant, thus making it al- 
most impossible for the guardian of the 
infant, if there be any, to have anything 
to say or do regarding the infant’s trust 
fund. The guardian may apply to the 
court regarding this fund only in the 
event that the trustee has failed properly 
to apply the income for the benefit of 
such child. Thus the fund of the infant 
may be managed for his use and benefit 
without the intervention and expense of 
a second fiduciary, a general guardian. 
The will should direct that the accumu- 
lated income be paid to the infant on 
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reaching twenty-one years of age and 
may also provide that the principal or 
such part as the testator desires be paid 
to the child and the income on the bal- 
ance held in trust be paid direct to it. 


Tax Allocation 


The estate taxes assessed by the State 
of New York on one of its residents must 
be borne by all of the persons interested 
in the estate so that each person shall be 
required to contribute his pro rata share 
of such tax after taking into considera- 
tion exemptions allowed under the statute. 
The Federal Estate Tax must also be 
prorated and each person required to con- 
tribute his share for such tax payment. 

This means, in a large estate where 
the New York and Federal taxes approx- 
imate 35% of the estate, that a chauf- 
feur who was left a legacy of $20,000 
would only receive $13,000, since his con- 
tribution to the tax burden would be 
35%, or $7,000 of his legacy. When the 
testator draws his will and desires to 
reward a faithful servant for his years 
of service, realizing the difficulty he will 
encounter in obtaining new employment 
due to advanced age, he could hardly 
expect the chauffeur to contribute in the 
payment of his taxes. 

In order that a legatee shall receive 
the full amount of his legacy undimin- 
ished by estate taxes, the testator must 
make the taxes a charge upon his estate 
by his will and should further direct that 
the legacies and preliminary trusts be 
free of any estate taxes and not be re- 
quired to contribute to such payment. 
Such a provision tends to simplify estate 
administration, since legacies may be 
paid in full during administration with- 
out having to wait and determine the 
amount of the residuary estate in order 
that the tax may be properly apportioned 
between the general and residuary estate. 


Preparation of the Will 


The greatest amount of time should 
be given to consideration of a testamen- 
tary scheme. The survivors in each es- 
tate are different, and their ability to 
maintain and support themselves also 
differs as do the assets of the testators. 
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To attempt to use a will of one testa- 
tor for that of another is practically the 
same as attempting to get one testator 
to wear the suit of another. The testator 
who measures size 39 could wear the 
suit of the testator size 42 but it cer- 
tainly would not fit. If the testator who 
requires a size 42 suit attempts to wear 
the suit of the testator sized 39 it is not 
difficult to anticipate the results. Taking 
provisions from one will, which has been 
probated, and attempting to insert them 
in another will, which is being drawn, 
may result in no better success than tak- 
ing the parts of one jigsaw puzzle and 
trying to use them in another puzzle... 
the picture would be distorted. 

If the same amount of time were given 
to the preparation of wills that the courts 
frequently spend in construing and ar- 
riving at the testamentary intent, much 
time, expense and possible grief would 
be saved to those interested in the estate. 
The goal or objective of the draftsman 
of a will should be an instrument that 
will answer every problem and meet 
every contingency relating to that par- 
ticular estate during its administration 
just as fully and quickly as would the 
testator had he the opportunity to do so. 
While we know from questions of invest- 
ments that hindsight has proved better 
than foresight, yet in planning for the 
administration, distribution and settle- 
ment of the estate there is no reason 
why foresight, based on experienced 
guidance, should not be as good as hind- 
sight. This is where the experience of a 
trust officer, in collaboration with the at- 
torney for the testator, will prove most 
helpful. 
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Cash on Hand, in Federal 
Reserve Bank and Due 
from Banks and Bankers 


United States Government 
Securities , 


Reconstruction Finance 
Corporation Notes . 


Other Bonds and Securities 
Loans and Bills Purchased. 


Accrued Interest and Orher 
Resources . 


Mortgages Owned . 
Equities in Real Estate 
Banking Houses — Equity 
and Leasehold 2 
Customers’ Liability for 


Acceptances and Letters 
ofCredit . ., 


Liability of Others on Ac- 
ceptances, etc., Sold with 
Our Endorsement 


. 123,132,671.88 


Capital 
Surplus 


Undivided 
Profits 


$52,609,466.57 


2,500,000.00 
39,369,805.76 
119,997,537.70 


Reserves: 


For Taxes, Interest, etc.. 


4,939,239.91 
2,105,110.92 


540,453.24 Checks . 


2,228,134.78 
30, 1935 


3,599,069.90 Credit . 


For Contingencies 


Outstanding 


LIABILITIES 
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. 1,361,490.44 $33,861,490.44 
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54,956.72 
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Our Endorsement 


54,956.72 
$351,076,447.38 


United States Government obligations and other securities carried at $19,851,679.38 in the above 
statement are deposited to secure public and trust deposits and for other purposes required by law. 
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Cooperation is Keynote in Bar Relations 


Comparison of Statutory Provisions and Those Found in Trust-Bar 
Statements Gives Additional Evidence of Desire 
to Guard Against Misunderstandings 


By GLEN B. WINSHIP 


lished in the January issue, pages 

29-35, the statement was made that 
“a careful analysis of trends, as indicated 
by existing agreements and by recent 
negotiations, gives unmistakable evidence 
that trust officials in general and attor- 
neys who are in actual contact with cli- 
ents served by both are nearer to a basis 
of mutual confidence and respect than at 
any previous time.” 

Further evidence has been provided by 
the content matter of the first four issues 
of “Unauthorized Practice News,” a cur- 
rent review of Bar activities to curb the 
unlawful practice of law, published 
monthly, beginning in December, 1934, 
by the American Bar Association Com- 


I THE first part of this article, pub- 


mittee on that subject. Comparatively 
little space has been devoted to the ac- 
tivities of trust institutions and refer- 
ences made to their activities have re- 
flected the increasingly amicable relation- 
ships which have been established. 

In accordance with our purpose to as- 


semble in more convenient form the 
pertinent facts bearing directly on this 
subject, we devoted the first part of the 
article largely to a comparison of provi- 
sions appearing in various Agreements 
between Corporate Fiduciaries Associa- 
tions and Bar Associations, Statements 
of Principle, Codes, Decrees, etc., with 
respect to: 

1. Committees for amicable discussion; their 

size, duties and powers; 

2. Drafting of wills and codicils; 

3. Collaboration in preparation of wills; and 
4. Consultations prior to execution thereof. 


In the second part, published in the 
February issue, pages 191-194, we quoted 
at some length from an opinion handed 
down on February 1, 1935, by the Su- 
preme Court of Massachusetts in re- 
sponse to a request of the Senate of that 
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Commonwealth, bearing on the relative 
importance of court rulings and statu- 
tory provisions with respect to the prac- 
tice of law. 

Reference to this same opinion was 
made in the March issue of the Bar pub- 
lication mentioned above, under the sug- 
gestive heading, “Why Legislate?” 

The comment was as follows: 

“The desirability of a legislative defi- 
nition of the practice of law or of a 
legislative prohibition of certain acts and 
practices has continuously received much 
attention from the American Bar Asso- 
ciation Committee on Unauthorized Prac- 
tice of Law. It has endeavored to keep 
itself thoroughly informed respecting 
such legislation and respecting the opera- 
tion of such legislation after its enact- 
ment. 

“Based on this experience, the com- 
mittee, shortly after its creation, con- 
cluded, and has continuously been of the 
opinion, that such legislation is undesir- 
able and does not tend to further the 
effective elimination of the illegal prac- 
tice of law. 

“What constitutes the practice of law 
ought to be left entirely to the judgment 
and determination of the judicial depart- 
ment of our government. Legislation 
should not go beyond the extent sug- 
gested by the Massachusetts decision; 
namely, such as ‘would tend to enhance 
the effectiveness of the judicial depart- 
ment. Crimes might be established for 
the infraction of prohibitions of such 
practice of the law. * * * Civil remedies 
in equity or otherwise for the prevention 
of such infractions might be provided 
and made plain.’ In other words, legisla- 
tion forbidding the unlicensed practice 
of law is not only appropriate, but effec- 
tive and desirable. Legislation attempt- 
ing to define the practice of law or to 
prohibit the doing of certain acts which 
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may constitute the practice of law is dan- 
gerous, undesirable and ineffective. 

“If history repeats itself, such legisla- 
tion will always be burdened with excep- 
tions in favor of law practitioners. When 
these exceptions are enacted, the only 
way to eliminate them will be to assert 
later that they are, as the Massachusetts 
court says, an unconstitutional encroach- 
ment by the legislature upon the judicial 
department of the government. The com- 
mittee feels, therefore, that there is no 
good reason why the entire subject 
should not be dealt with exclusively by 
the judiciary.” 


Difficulties of Defining What Constitutes 
Practice of Law 


The difficulties involved in any attempt 
to define what constitutes the practice of 
law are far greater than a layman might 
suppose. Some of these difficulties were 
pointed out in the earlier parts of this 
article, and as a further illustration of 
the fact that they are recognized by trust 


officials who have studied the question we 
quote from the Code of Rules for the 
Conduct of Trust Business by New 
Hampshire Corporate Fiduciaries, ap- 
proved by the New Hampshire Bankers 
Association and by the New Hampshire 
Bar Association. 


“Tt is not believed possible to lay down a 
hard and fast classification, but it is be- 
lieved that the probate of a will, the ap- 
pointment of an administrator, trustee, con- 
servator, guardian or other fiduciary, the 
allowance of contested accounts, the bringing 
of petitions for instructions, and the conduct 
of litigation all constitute the practice of 
law, and require under ordinary circum- 
stances the employment of a lawyer. On the 
other hand, the preparation and filing of 
income, inheritance or estate tax returns, or 
of inventories and accounts would not seem 
under ordinary circumstances to require the 
intervention of a lawyer. 

The above classification is not intended to 
be complete or final, nor is it put forward as 
completely decisive of every case. Minor ex- 
ceptions may_have to be made under special 
circumstances, but every bank should so con- 
duct its business that it cannot justly be said 
that it is practising law, and the foregoing 
items are specifically set forth because, as 
to them, it is believed that in the ordinary 
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case there can be no fair difference of 
opinion.” 

This cautious “definition,” however 
satisfying in one state might not be sat- 
isfactory elsewhere. For instance, al- 
though a joint statement adopted in 
Rhode Island contains almost the same 
phraseology, one variation was made. In 
the second sentence after the phrase “‘in- 
heritance or estate tax returns or of 
inventory and accounts,” there was in- 
serted the phrase, “except in sizable es- 
tates.” 

One of the most recent local agree- 
ments (the one reached in Atlanta and 
reported in full in TRUST Companies 
Magazine, November, 1934, pages 493- 
494) omitted any detailed reference to 
practices deemed desirable or undesir- 
able, confining itself to a provision for 
separate and joint committees and to two 
short paragraphs: 

“Lawyers should observe and comply 
with the law and the canons of profes- 
sional ethics of the American Bar Asso- 
ciation. 

“Corporations and corporate fiduci- 
aries should observe and comply with 
the law and the American Bankers’ 
Statement of Principles of trust com- 
panies.” 

There are many arguments in favor of 
this kind of agreement, yet several of 
the elaborate and detailed statements 
have proved highly satisfactory. 

While the precise wording of agree- 
ments or statements is of less importance 
than adherence to the principle of co- 
operation in the service of clients, and 
while it is true that when complaints 
arise the courts may be resorted to for 
final decision on disputed points, some 
weight must be attached to the various 
attempted definitions, because each at- 
tempt provides a sidelight on some pos- 
sible source of disagreement. 


Missouri Court’s Interpretation of “Valu- 
able Consideration” 


It has been contended that certain acts, 
otherwise unlawful, can properly be per- 
formed if no fee is charged, and it is a 
fact that many of the statutory provi- 
sions relating to what constitutes the 
practice of law contain phrases such as 
“for compensation or pecuniary reward.” 
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While there seems to be a fairly general 
recognition of the fact that compensa- 
tion is an essential element in many 
statutory definitions of “law business,” 
there appears to be a growing tendency 
to give a broad interpretation of what 
constitutes compensation. In certain 
states, such as Missouri, the statutory 
reference is to a “valuable considera- 
tion,” and even in such cases, it has been 
contended that the valuable consideration 
specified has reference only to a mone- 
tary consideration or a consideration 
which may be definitely measured in 
money. On this specific point, in quo war- 
ranto proceedings, State ex inf. Franklin 
Miller, Circuit Attorney vs. St. Louis 
Union Trust Co., Inc. (No. 30928, Su- 
preme Court of Missouri, in Banc, May 
Term, 1934), the wording of the court 
may prove suggestive: 


“* * * we have approved a more compre- 
hensive definition than the one here pro- 
posed by respondent. In the early case of 
Mullanphy vs. Riley, 10 Mo. 309,311, we 
said: ‘A valuable consideration is one, that 


is either a benefit to the party promising, 
or some trouble or prejudice to the party to 
whom the promise is made. 2 Kent’s Com. 
465.’ In Green vs. Higham, 161 Mo. 333, 
337, 338, 61 S.W. 798, we said that a valu- 
able consideration is ‘a benefit to the party 
promising, or to a third person at his re- 
quest, or an inconvenience, loss or injury, 
or the risk of it to the party injured.’ (Dr. 
John B. Minor’s Insts. 4 Vol., pt. 1, p. 16; 
2 Blackstone’s Com., 445, n. 19; Smith’s 
Contracts, 141.) Also, in Strode vs. St. 
Louis Transit Co., 197 Mo. 616, 623, 95 
S.W. 851, we quoted with approval as fol- 
lows from 6 Am. and Eng. Ency. Law (2 
ed.) 703: ‘A valuable consideration con- 
sists either in some right, interest, profit, 
or benefit accruing to the party who makes 
the promise, or some forbearance, detri- 
ment, loss, responsibility, act, labor, or 
service given suffered or undertaken by 
the party to whom it is made.’ Abundant 
authority for such definitions is indicated 
in note 12, sec. 67, p. 654, 6 R.C.L., where 
the text states that ‘a valuable considera- 
tion, in the sense of the law, may consist 
either in some right, interest, profit or bene- 
fit accruing to the one party, or some for- 
bearance, detriment, loss or responsibility 
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given, suffered, or undertaken by the other.’ 


* * * This brings us to relator’s point 
IV, that ‘nomination of a trust company as 
an executor or trustee constitutes a valu- 
able consideration within the meaning of 
the statutes.’ Counsel for respondent stout- 
ly challenge this proposition, which is the 
crux of relator’s charge under the stat- 
utes. * * * It must be remembered that we 
are construing a statute enacted under the 
police power and primarily intended to pro- 
tect the public from the rendition of certain 
services, deemed to require special fitness 
and training on the part of those perform- 
ing the same, by persons not lawfully held 
to possess the requisite qualifications. While 
its penal provisions should be strictly con- 
trued the statute as a whole should be inter- 
preted, if possible, so as to effectuate the 
legislative intent. If the words ‘valuable con- 
sideration’ should be given the narrow 
meaning sought by respondent, then any 
act designated in the statute as constituting 
‘law business’ might be performed with im- 
punity by any person, though wholly un- 
qualified or unfit to render the service, for 
the valuable consideration of advancing a 
business whatever its nature might be. Such 
an interpretation would entirely thwart the 
plain intent and purpose of this part of the 
statute. For the reasons hereinabove stated 
we think that nomination of a trust com- 
pany as an executor or trustee constitutes 
a valuable consideration within the mean- 
ing of section 11692 R.S. 1929.” 


For their direct or indirect bearing on 
this question the following cases may be 
of interest: 


State vs. Adair, 156 Atl. 358 (Delaware 
Gen. Sess., 1922); Harris vs. Clark, 81 In- 
diana App. 494, 142 N.E. 881 (1924); 
Childs vs. Smeltzer, 171 Atl. 883 (Pa. Sup. 


Ct., 1934); In re Eastern Idaho Loan and 
Trust Company, 49 Idaho 280, 288 Pac. 157 
(1930) ; In re Otterness, 181 Minn. 254, 232 
N.W. 318 (1930); People vs. People’s Trust 
Company, 180 App. Div. 494, 167 N.Y.C. 
767 (1917); Holloway vs. Toledo Trust 
Company (No. 127388, Common Pleas, 
Lucas County, Ohio, 1934); People vs. Title 
Guarantee and Trust Company, 191 App. 
Div. 165, 181 N.Y.S. 52 (1920); aff’d 230 
N.Y. 578, 1380 N.E. 901 (1920). 

In connection with the Missouri case 
and the others just cited, it may be well 
to note that Circuit Judge Allan Camp- 
bell of Michigan, in deciding the cases of 
the Detroit Bar Association against 
three trust companies, said with respect 
to the drafting of living trusts: 

“They now concede that they should not 
draft wills. They distinguish living trust 
from wills in that they are immediate 
parties to such trust agreements and only 
remote or potential parties to the latter. 
The practical difference does not appear to 
the court’s mind. In both cases the trust 
company solicits business essentially legal 
in character and induces the public to avail 
itself of their legal department for this 
service. The service is not (as claimed) 
merely ancillary to the business, but is so 
inherently a part thereof that when they 
solicit by advertising or personal interviews 
the privilege of acting as trustee and offer 
to draw the instrument, they are seeking to 
sell the services of their legal staff. They are 
violating the statute * * *” 


Appearing in Court as an Advocate 


Statutory provisions and the generally 
accepted opinions as reflected in agree- 
ments and statements of policy recognize 
that appearances in certain courts as an 
advocate are definitely within the exclu- 
sive province of the attorney-at-law. The 
only variations noted in comparing such 
provisions relate to the kind of court 
specified. Excerpts from statutes on this 
point follow: 


“* * * in any court in this state or before 
any judicial body, * * *” 


Arkansas Acts, 1929; Vol. 2, Act 182, Sec. 1. 
Georgia Laws, 1931. No. 36, p. 191; See. 1. 
Illinois—Smith-Hurd Revised Statutes, 1933; Ch. 
32, Sec. 411. 
Massachusetts Ann. Laws, 1933; Ch. 221, Sec. 46 
(wording substantially the same). 
Michigan Comp. Laws, 1929; Sec. 10175. 
Rhode Island Gen. Laws, 1923; Ch. 401, 
Sec. 46. 


(6238) 
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“«* * * in any court or other judicial 
body * * *” 
Georgia Laws, 1931; No. 36, p. 191; Sec. 2. 


“* * * in any court in this state or before 
any judicial body or the North Carolina In- 
dustrial Commission; * * *” 

North Carolina Public Laws, 1931; Ch. 157, See. 1. 


“* * * in any court of record in this 
sttete**™ 
Colorado—Courtright’s Mills Annotated Statutes ; 


Sec. 302. 
Louisiana Gen. Stat. (Dart), 1932; Sec. 443. 


“* * * in a court of record in this state or 
in any court in the city of New York, * * *” 
New York Consol. Laws; Ch. 41, Sec. 270. 


“* * * in any court of record or before a 
judicial body, referee, commissioner, or other 
officer appointed to determine any question 
of law or fact by a court, * * *” 

Montana Rev. Codes, 1921; Sec. 8944. 


“* * * any court, commissioner, referee or 
any body, board, committee or commission 
constituted by law or having authority to 
settle controversies.” 


Tennessee House Bill 253, signed Feb. 21, 1935. 


“* * * before a court or a justice of the 
peace, or a body, board, committee, commis- 
sion or officer constituted by law or having 
authority to take evidence in or settle or 
determine controversies in the exercise of 
the judicial power of the state or subdivision 
thereof; * * *” 


Alabama, General Acts, 1931, page 606, Sec. 2. 
Texas Gen. Laws, 1933; Ch. 238, p. 835, See. 2. 


“* * * in any circuit, criminal, city, justice, 
probate, juvenile, commissioners, or any 
other court of this state * * *” 

Indiana; Burns’ Ann. Stat., 1926; Sec. 1029. 





“* * * in any of the courts of this state, 
except probate courts and courts of justice 
of the peace, * * *” 

New Mexico Stat. Ann., 1929; Sec. 9-126. 


“* * * in courts of justice other than courts 
of justices of the peace, * * *” 
Oregon Code Ann., 1930; Sec. 22-1213. 


“* * * any court of record, court commis- 
sioner, or judicial tribunal of the United 
States, or of any state, * * *” 

Wisconsin Stat. 1931; Sec. 256.30 (2). 


Special Provisions re Probate Court 


The court of probate is not classed 
with other courts in certain states, as 
will be noted above. In this connection it 
may be well to recall the opinion in Hol- 
loway vs. Toledo Trust Company (No. 
127388, Common Pleas, Lucas County, 
Ohio, 1934), reported in full in TRUST 
Companies Magazine, July, 1934, pp. 59- 
64, in which the following statement ap- 
peared: 

“* * * it is a part of the unwritten history 
of Ohio ingrained in our judicial era-tem that 
the Probate Courts of the State are open to 
the appearance of any person who holds such 
a position (executor, administrator, or 
guardian), and that such persons may ap- 
proach the Probate Courts in person for 
advice, and in the settlement of the estates 
which they are appointed to administer.” 

A similar situation may exist in other 
states in which no specific provision is 
to be found in the statutes. 

In Colorado, appearance in the probate 
court is specifically permitted. (Court- 
rights Mills Annotated Statutes, Sec. 
306). 
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The following appears in the Code of 
Rules for the Conduct of Trust Business 
by Massachusetts Corporate Fiduciaries, 
adopted by the Massachusetts National 
Bank Association, the Massachusetts 
Trust Company Association, the Corpo- 
rate Fiduciaries Association of Boston, 
and the Bar Association of the City of 
Boston: 


“In the presentation for probate of a will 
under which a bank is to act as fiduciary, a 
lawyer outside of the bank’s own personnel 
should be employed; and such a lawyer 
should likewise be employed to handle all 
matters in the Probate Court relating to the 
estate, which, according to common under- 
standing, can fairly be said to constitute 
legal work. It is not believed possible to lay 
down a hard and fast classification, but it is 
believed that the probate of a will, the ap- 
pointment of an administrator, trustee, con- 
servator, guardian or other fiduciary, the al- 
lowance of contested accounts, the bringing 
of petitions for instructions, and the conduct 
of litigation all constitute the practice of 
law, and require under ordinary circum- 
stance the employment of a lawyer. On the 
other hand, the preparation and filing of in- 
come, inheritance or estate tax returns or of 
inventories and accounts would not seem 
under ordinary circumstances to require the 
intervention of a lawyer.” 


Statutory Provisions re Preparation of 
Written Instruments Other Than Wills 


Much more variety is found in the 
provisions of statutes and agreements 
with respect to the drafting or prepara- 
tion of written instruments other than 
wills. 

In North Carolina (Public Laws, 1931; 
Ch. 157, Sec. 1), the broad term “legal 
documents” is used to describe the in- 
struments which must not be prepared 
by corporations or laymen, but later in 
the same section appears the following: 

“or, for or without a fee or any con- 
sideration, to prepare directly or through 
another person, firm, or corporation, any 
will or testamentary disposition, or instru- 
ment of trust serving purposes similar to 
those of a will, except life insurance 
trusts, * * 9” 

Other descriptions of written. instru- 
ments requiring the services of an at- 
torney-at-law, are given below: 


T Sharma s |’ 


“* * * any written instrument affecting 
the title to real estate, for pay or re- 
wara,**™ 


Maryland ; 
Sec. 1. 


Art. 10, 


Code, 1924; 


Bagby’s Ann. 


“* * * agreements, or other legal docu- 
ments not relating to its lawful busi- 
nese =e" 

Massachusetts Ann. Laws, 1933; Ch. 221, Sec. 46. 


«“* * * legal documents not relating to its 
authorized business, * * *” 
Texas Gen. Laws, 1933; Ch. 238, p. 835, Sec. 3. 


“* * * any bill of sale, deed of conveyance, 
deed of trust, mortgage, contract, or last 
will and testament * * *” 

Mississippi Code, 1930, Sec. 3710. 


«“* * * any deed, lease, release, agreement, 
mortgage, will or any other instrument con- 
veying real estate, for fee or reward * * *” 

Delaware—Rev. Stat., 1915; Sec. 221. 


“* * * ask or receive directly, compensa- 
tion for preparing deeds, mortgages, assign- 
ments, discharges, leases or any other in- 
struments affecting real estate, wills, codi- 
cils, or any other instruments affecting the 
disposition of property, after death or dece- 
dent’s estates, * * *” 

New York Consol. Laws; Ch. 41, Sec. 271-a. 


Statutory Provisions re Assisting in Pre- 
paring Legal Documents 


“* * * the drawing or the procuring of or 
assisting in the drawing for a valuable con- 
sideration of any paper, document, or instru- 
ment affecting or relating to secular 
Mies * * 


Missouri Stat. Ann. 1932; Sec. 11692. 
Tennessee House Bill 253, signed Feb. 21, 1935. 


«“* * * for a consideration, reward or 
pecuniary benefit, present or anticipated, 
direct or indirect * * * draws or procures or 
assists in the drawing of a paper, document 
or instrument affecting or relating to secular 
rights * > ™ 


Alabama, General Acts, 1931, page 606, Sec. 2. 
Louisiana Gen. Stat. (Dart), 1932, See. 443 (word- 
ing substantially the same). 


Statutory Exceptions to Provisions re 


Preparation of Legal Documents 


“* * * nothing herein shall prohibit any 
person from conferring with a person, firm 
or corporation with respect to the creation 
of a fiduciary relationship, or from cooperat- 
ing with a licensed attorney of another in 
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preparing any such legal document, if such 
attorney maintains his own place of business 
and is not an officer of a corporation repre- 
sented by such person; or from drawing a 
will for another in an emergency wherein the 
imminence of death leaves insufficient time 
to have the same drawn and its execution 
supervised by a licensed attorney-at-law.” 

North Carolina Public Laws, 1931; Ch. 157, See. 1. 


“The foregoing shall not prohibit anyone 
from drawing, without charge for so doing, 
any document to which he, or a person whose 
employee he is or a firm whereof he is a 
member or a corporation whose officer or 
employee he is, is a party, except another's 
will or testamentary disposition or instru- 
ment of trust serving purposes similar to 
those of a will; and shall not prohibit a per- 
son from drawing a will for another in an 
emergency * * *; * * * and shall not prohibit 
any person or corporation from drawing, for 
or without a fee, farm or house leases, notes, 
mortgages, chattel mortgages, bills of sale, 
deeds, assignments, satisfactions or any 
other conveyances except testamentary dis- 
positions and instruments of trust; * * *” 

Minnesota Laws, 1931; Ch. 114, Sec. 1 (ce). 


“Nor shall any person, firm or corporation 
be prohibited from drawing any legal instru- 
ment for another person, firm or corporation, 
providing it is done without fee and solely at 
the solicitation and request and under the 
direction of the person, firm, or corporation 
desiring to execute such instrument.” 

Georgia Laws, 1931; No. 36, p. 191, Sec. 2. 


' Distinctions Drawn by Court 


“Such work as the mere clerical filling out 
of skeleton blanks or drawing instruments of 
generally recognized and stereotyped form 
effectuating the conveyance or incumbrance 
of property, such (as) a simple deed or 
mortgage not involving the determination 
of the legal effect of special facts and condi- 
tions, is generally regarded as the legitimate 
right of any layman. It involves nothing 
more or less than the clerical operations of 
the now almost obsolete scrivener. But, 
where an instrument is to be shaped from a 
mass of facts and conditions, the legal effect 
of which must be carefully determined by a 
mind trained in the existing laws in order to 
insure a specific result and guard against 
others, more than the knowledge of the lay- 
man is required; and a charge for such serv- 
ice brings it definitely within the term, ‘prac- 
tice of the law.’ ” 


In re Eastern Idaho Loan and Trust Company, 49 
Idaho 280, 288 Pac. 157 (1930). 


BANKING 


FACILITIES 
im 
NEW YORK STATE 


THERE are Marine Midland banks in 
twenty-seven New York State cities 
and towns, including New York, 
Rochester, Watertown, Binghamton, 
Oswego, Buffalo, Troy and Niagara Falls. 
Their average age is over fifty years. 
The majority of them are the largest 
commercial banks in their respective 
communities. 


They number among their customers 
leading local businesses. Also a ma- 
jority of the great national corporations 
’ with plants or branches in this impor- 
tant area. 
If you do business in New York State, 
a banking connection here offers many 
unusual advantages. 


MARINE MIDLAND 
BANKS 


in New York State 


Inquiries concerning Marine Midland banking 
facilities may be addressed to the Marine kA rust 
Co., Buffalo; Marine Midland Trust Co., 

City; or to the Marine Midland bank i in ba of 
the following cities— 


ROCHESTER 
BATAVIA 


NEW YORK BUFFALO 
TROY LOCKPORT 
MALONE TONAWANDA 
MEDINA NO. TONAWANDA ALBION 
OSWEGO CORTLAND ENDICOTT 
BINGHAMTON EAST AURORA 
JAMESTOWN NIAGARA FALLS 





WATERTOWN 


JOHNSON CITY 
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Other Provisions re Preparation of Written 
Instruments Other Than Wills (*) 


«“* * * shall not prepare any legal instru- 
ment in any transaction to which it is not a 
party, * * * leases, contracts, deeds, mort- 
gages and other legal documents in matters 
in which they have no interest or are not 
parties thereto.” 

Agreement—Utah. 

Trust Statement, approved by Bar, Buffalo, N. Y. 

“* * * wills, codicils, deeds of trust, in- 
struments conveying, transferring or affect- 
ing either real or personal property, or other 
legal documents, * * *” 


Exception: “except concerning matters in 
cases wherein the bank or trust company has 
actually qualified and entered upon its duties 
as a fiduciary or concerning its own corporate 
affairs. Banks and trust companies may, 
however, prepare preliminary drafts of such 
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legal documents hereinbefore referred to, 
for submission to counsel selected by its 
patrons through personal contact, which 
legal document shall not be executed unless 
and until approved by said counsel.” 

Joint Declaration, Phoenix, Arizona. 

Joint Declaration, Pennsylvania. 

“Not to draw for third persons complicated 
legal documents such as leases, mechanics’ 
lien claims, creditors’ claims, conditional sale 
contracts, options, partnership agreements, 
articles of incorporation, certificates of do- 
ing business, property settlements, home- 
steads and partition agreements, agreements 
of exchange except in so far as they may be 
incorporated in escrow instructions, notices 
to quit, notices to terminate tenancies, or 
notices under Section 3440 of the Civil Code, 
not to draw wills, codicils to wills, or decla- 
rations of trust; * * * not to draw generally 
for third persons nor make a business of 





* The sources of these quoted excerpts are referred 
to in abbreviated form in the body of the article. A 
more detailed description of the documents from 
which quotations are made is given below. 


— AGREEMENTS — 

San Jose, Cal.—Agreement between the San Jose 
Abstract and Title Insurance Company and the Board 
of Governors of the State Bar of California, Decem- 
ber 9, 1933, in Consequence of Which an Action 
Against the Aforesaid Company was Dismissed. 

Jamestown, N. Y.—Agreement between the Bar 
Association and the Trust Companies and Banks of 
Jamestown, New York, December, 1928. 

Utah—Agreement adopted by the Utah State Bar 
and the Trust Section of the Utah State Bankers 
Association, September 13, 1932. 


— STATEMENTS DESCRIBED AS “JOINT” — 

Phoenix, Ariz.—Declaration of Principles adopted 
by the Corporate Fiduciaries Association of Phoenix, 
Arizona, May 1, 1934, and The State Bar of Arizona, 
April 21, 1934. 

Boston, Mass.—Code of Rules for the Conduct of 
Trust Business by Massachusetts Corporate Fidu- 
ciaries, adopted by the Massachusetts National Bank 
Association, the Massachusetts Trust Company Asso- 
ciation, the Corporate Fiduciaries Association of Bos- 
ton, and the Bar Association of the City of Boston, 
1932. 

New Hampshire—Code of Rules for the Conduct of 
Trust Business by New Hampshire Corporate Fidu- 
ciaries, approved by the New Hampshire Bankers 
Association, and by the New Hampshire Bar Associa- 
tion, 1933. 

New Jersey—Statement of Principles Applicable to 
Corporate Fiduciaries and Members of the Bar of 
New Jersey, adopted by the Conference of County Bar 
Associations, April 18, 1933, and by the New Jersey 
Bankers Association, May 19, 1933. 

Cleveland, Ohio—Declaration of Policies and Prac- 
tices made by Cleveland banks, 1934, after conference 
with Cleveland Bar Association. 

Dayton, Ohio—Statement adopted by the Dayton 
Bar Association and several banks of Dayton, Ohio, 
1929. 

Pennsylvania—Declaration of Principles adopted by 
Pennsylvania Bankers Association and Pennsylvania 
Bar Association, May 19, 1932. 


Rhode Island—Statement of Practices for the Con- 
duct of Trust Business by Rhode Island Banks, Janu- 
ary 1, 1934. 

Richmond, Va.—Joint Declaration of Policy adopted 
by the Clearing House Association of Richmond, 
December 13, 1933, and by the Richmond Bar Associa- 
tion, December 14, 1933. 


— TRUST STATEMENTS APPROVED BY BAR — 

Chicago, Ill.—A Statement of Good Business Prac- 
tice for Members of the Corporate Fiduciaries Asso- 
ciation of Chicago Concerning the Legal Aspects of 
Their Trust Relationships with the General Public 
and Lawyers, approved 1929 by Corporate Fiduciaries 
Association of Chicago and the Chicago Bar Associa- 
tion. 

Buffalo, N. Y.—Statement of Principles Proposed 
by the Banks and Trust Companies of Buffalo, N. Y. 
June 21, 1930, approved and accepted by the Bar 
Association of Erie County. Buffalo, N. Y. 


— BAR STATEMENTS APPROVED BY BANKS — 

New Orlean,s La.—Resolution adopted by the Ex- 
ecutive Committee of the New Orleans Bar Associa- 
tion, October 31, 1929, and approved by the manage- 
ment of the New Orleans Clearing House Association, 
December 5, 1930. 

Omaha, Neb.—Resolution adopted by the Omaha 
Bar Association, December 3, 1930, and accepted by 
the Trust Institutions, December 4. 


— TRUST STATEMENTS — 

New Haven, Conn.—Rules of Policy adopted by the 
New Haven Corporate Fiduciaries Association, Janu- 
ary 6, 1925. 

Maine—Maine Corporate Fiduciaries Association, 
report of Committee on Cooperation with the Bar, 
1930. 

Baltimore, Md.—Declaration of Principles of the 
Corporate Fiduciaries Association of Baltimore City, 
1931. 

Rochester, N. Y.—Declaration of Principles adopted 
by the Trust Companies of Rochester, New York, 
1931. 

Oregon—Code of Ethics adopted by Trust Com- 
panies Association of Oregon. 


— BAR STATEMENT — 


Bay County, Mich.—Resolution adopted by the Bay 
County Bar Association, August 10, 1931. 
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drafting instruments of conveyance such as 
deeds, deeds of trust, bills of sale, mortgages, 
releases of mortgages, deeds of reconveyance 
or other legal instruments when no title 
order or escrow is pending or when the San 
Jose Abstract & Title Insurance Co. is not 
a party to the instrument, * * *” 


Agreement, San Jose, California. 


“* * * shall not prepare for others deeds, 
mortgages, assignments or satisfactions of 
mortgages, chattel mortgages, conditional 
bills of sale, bills of sale, leases, releases or 
other instruments conveying, transferring or 
affecting either real or personal property, 
agreements, contracts or other legal instru- 
ments; provided, however, that this prohibi- 
tion shall not extend to (a) any instruments 
which affect or relate to its own non-fidu- 
ciary business or affairs, or (b) any instru- 
ments to which it is a party or to which it 
may become a party, or in which it may have 
an interest, in its own right.” 


Joint Statement, New Jersey. 


“* * * wills, codicils, or irrevocable trust 
instruments, * * *” 


Joint Code, Boston, Mass. 


“*k * * wills, codicils or instruments creat- 
ing trusts, * * *” 
Joint Code—New Hampshire. 


“* * * any legal instruments in any trans- 
action to which it is not a party.” 


Joint Statement—Dayton, Ohio. 
Bar Resolution, accepted by banks, Omaha, Nebr. 


“If the lawyer for the customer requests 
the counsel for the member to draft a trust 
agreement to which the member is a party 
and submit it to such lawyer for examination, 
then it may be so drafted and submitted by 
the member’s own counsel.” 

Trust Statement approved by the Bar—Chicago, III. 


“* * * instruments requiring legal skill or 
legal advice, but banks may prepare instru- 
ments not ordinarily considered as legal 
documents requiring the services of counsel, 
for use in the business administration of the 
trust.” (Amplified by extending paragraph 
quoted in first part of this article, January 
issue, pp. 34-35.) 


Trust Declaration approved by 
Ohio. 


Bar—Cleveland, 


“* * * draft, prepare or assist in the draft- 
ing or preparation of any will, contract or 
other legal document; * * *” 


Bar Resolution approved by Banks—New Orleans, 
La. 


IMPROVED Bond 
Account Control 


THROUGH THE BONDEX “QUALITY LADDER’ 


The Bondex System supplies the facts you need 


for bond management—and makes these facts 


visible .. . Whether buying or selling, you are 


enabled to make quick and accurate compari- 
sons ... Managers, committees and directors 
find Bondex a time saver—a profit earner. 


On responsible request, a specimen Bondex 
“Quality Ladder” will be sent without obligation. 


BONDE } 2 Incorporated 


120 S. La Salle St., Chicago 





“Formal trust agreements under which the 
member takes title or has intricate or multi- 
tudinous duties to perform stand on the same 
footing as wills with respect to the necessity 
of help from an attorney. Officers in the 
regular employ of a member should not pre- 
pare such instruments. Simple powers of 
attorney, on the other hand, and simple in- 
struments of the same general character can 
properly be prepared by the member’s own 
officers or by the customer himself.” 

Trust Rules of Policy—New Haven, Conn. 


“* * * Nor will they prepare agreements 
of trust or deeds of trust to which they are 
parties except in collaboration with counsel 
for the settlor, it being understood, however, 
that they may prepare other legal papers 
when they are parties thereto.” 


Trust Declaration—Baltimore, Md. 


“* * * a deed of trust or mortgage to se- 
cure an issue of bonds.” 
Trust Code—Oregon. 


“* * * legal instruments in transactions 
to which they are not a party, * * * leases, 
contracts, deeds, mortgages or other legal 
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documents in which they are not directly 
interested in as a party.” 
Bar Resolution—Bay County, Michigan. 


Statutory Provisions re “Legal Advice” 


“* * * give legal advice * * * for pay or 
reward * * *” 


Bagby’s Ann. 1924; Art. 10, 


Maryland ; Code, 


Sec. 1. 


“* * * to render or furnish legal services 
or advice * * *” 


Georgia Laws, 1931; No. 36, p. 191; 
Illinois—Smith-Hurd Revised Statutes, 
32, Sec. 411. 


Sec. 1. 
1933; Ch. 


“* * * to furnish legal advice, service or 


counsel, * * *” 


Arkansas Acts, 
Michigan Comp. Laws, 


1929; Vol. 2, Act 182, Sec. 1. 
1929; Sec. 10175. 


“* * * for a fee or any consideration, to 
give legal advice or counsel * * *” 
Minnesota Laws, 1931; Ch. 114, See. 1. 


“* * * advising or counseling for a valu- 
able consideration * * * as to any secular 
law ** 


Missouri Stat. Ann. 1932; Sec. 11692. 
Tennessee House Bill 253, signed Feb. 21, 1935. 


“* * * for compensation or pecuniary re- 
ward give professional legal advice not inci- 
dental to his usual or ordinary business,***” 

Wisconsin Stat. 1931; Sec. 256.30 (2). 


“* * * for a consideration, reward or pe- 
cuniary benefit, present or anticipated, 
direct or indirect, advises or counsels an- 
other as to secular law, * * *” 


Alabama, General Acts, 1931, page 606, Sec. 2. 

Louisiana Gen. Stat. (Dart), 1932; Sec. 443 (word- 
ing substantially the same). 

Texas Gen. Laws, 1933; Ch. 238, p. 835, Sec. 2. 


“Nor shall any bank be prohibited from 
giving any advice to its customers in matters 
incidental to banks or banking.” 

Georgia Laws, 1931; No. 36, p. 191, Sec. 2 


“* * * the foregoing shall not prevent any 
bank or trust company from furnishing to 
persons with whom it may deal or who may 
apply for the same, through its officers or 
agents, legal information or legal advice 
with respect to investments, taxation, or an 
issue or offering for sale of stocks, bonds, 
notes or other securities or property * * *” 


Massachusetts Ann. Laws, 1933; Ch. 221, Sec. 46. 


Other Provisions re Giving Advice 


“* * * legal advice in any matter in which 
it is not interested as a party thereto.” 


Agreement—Utah. 
Bar Resolution, accepted by Banks, 
(wording substantially the same). 


Omaha, Nebr. 


«“* * * legal advice in any matter in which 
it is not interested, but tax matters, being 
primarily matters of accounting, are exclud- 
ed therefrom.” 

Joint Statement—Dayton, Ohio. 


«“* * * legal advice or legal services to their 
patrons, * * >” 


Trust Declaration approved by Bar, 
Ohio. 


Cleveland, 


«“* * * as to the interpretation, scope, effect 
or legality of any law or court decision or 
legal document; * * *” 


Bar Resolution approved by Banks—New Orleans, 
La. 


“Trust Companies should, and will, endeav- 
or to cause their customers to engage coun- 
sel of their own choosing, to whom they 
would naturally go for the drawing of Wills, 
Codicils and Trust Agreements, and for all 
other matters of a legal nature. When rec- 
ommendations are made, preferences shall 
not be shown in favor of any one attorney 
or firm of attorneys.” 

Trust Declaration—Rochester, N. Y. 

“A Bank may undertake to have, and may 
have its attorneys, at its own expense 
(which expense may be reimbursed to it), 
pass upon or express an opinion as to the 
legality, or as to the provisions of any exist- 
ing legal document to which it is, or to which 
it is requested to become a party; or in 
which it has or may have interest; * * *” 


Bar Resolution approved by Banks—New Orleans, 
La. 
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Giving Information or Services to Attorneys 


There are provisions which permit 
corporations or laymen to provide infor- 
mation or services to lawyers under cer- 
tain conditions. They are quoted here for 
their possible bearing on the general 
question of cooperation. 


“* * * provided that at all times the law- 
yer receiving such information or such serv- 
ices shall maintain full professional and 
direct responsibility to his clients for the 
information and services so received.” 

Arkansas Acts, 1929; Vol. 2; Act 182, Sec. 6. 

Georgia Laws, 1931; No. 26, p. 191; Sec. 1. 

Illinois; Smith-Hurt Revised Statutes, 1933; 

32, See. 415. 


OL, 


Michigan Comp. Laws, 1929; Sec. 10175. 

Minnesota Laws, 1931; Ch. 114, See. 1 (h). 

New Jersey; Supp. to Comp. Stat., 1925-30; Sec. 
52-214t (wording substantially the same). 

New York Consol. Laws; Ch. 41, Sec. 280. 

“A Bank may advertise that upon applica- 
tion it will furnish, and may furnish to pros- 
pective customers copies of trust agreements, 
deeds or other legal documents or opinions 
of its counsel relating to bonds or securities 
offered by it or purchasable through it and 
may freely furnish to licensed attorneys-at- 
law copies or drafts of trust agreements, 
deeds, wills and other legal documents which 
may be of assistance to them in the prepara- 
tion of similar documents and cooperate 
through its officers, agents and attorneys in 
every respect with attorneys-at-law in rela- 
tion to any matters coming within the scope 
of its Trust Depart; * * *” 


Bar Resolution approved by Banks—New Orleans, 
La. 


Ch. 


General Permissive Provisions 


“* * * but where the trust company is 
interested in its fiduciary capacity, the trust 
company’s own lawyer may collaborate.” 


Bar Resolution—Bay County, Michigan. 


“The provisions of this act shall not apply 
* * * to persons or corporations lawfully 
exercising trust functions, whether as trus- 
tee, executor, administrator, guardian, as- 
signee, receiver, or otherwise, in so far as 
may relate to conveyances or other instru- 
ments, excepting wills, connected with or 
incidental to the creation, execution or dis- 
charge of trust functions; * * *” 


New Jersey; Supp. to Comp. Stat., 1925-30; Sec. 
§2-214t. 


“* * * shall not be construed to prohibit a 
person or corporation acting in a fiduciary 
capacity from transacting the necessary 
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clerical business incidental to the routine or 
usual administration of estates, trusts, 
guardianships, or other similar fiduciary ca- 
pacities, such as offering wills for probate in 
common form, securing authority to expend 
principal as guardian or trustee, filing ac- 
counts, preparing and filing tax returns of* 
every nature, and other such administrative 
acts, where no _ special compensation is 
charged for such service and no compensation 
whatever is charged or received other than 
the usual commissions allowed by the court 
for administering the trust, or provided for 
by the instrument creating the trust or other 
fiduciary relationship.” 

North Carolina Public Laws, 1931; Ch. 157, Sec. 2. 


“* * * shall not be construed to prohibit a 
person or corporation acting in a fiduciary 
capacity from transacting the necessary 
clerical business incidental to the routine or 
usual administration of estates, trusts, 
guardianships, or other similar capacities, or 
filing accounts, preparing and filing tax re- 
turns of every nature, and other such admin- 
istrative acts, nor from _ participating 
through his or its own agent or attorney, in 
cooperation with testator’s attorney, in the 
preparation of testator’s will, where no com- 
pensation is charged for such service and no 
compensation whatever is charged or re- 
ceived, other than the usual commission al- 
lowed by the court for administering the 
estate or trust, or provided for by the instru- 
ment creating the trust or other fiduciary 
relationship.” 

Texas Gen. Laws, 1933; Ch. 238, p. 835, Sec. 3. 


“* * * nothing herein contained shall pre- 
vent any corporation, voluntary association, 
or individual from doing any act or acts 
hereinabove set out to which said persons 
are a party.” 

Georgia Laws, 1931; No. 36, p. 191, Sec. 2. 
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“Nothing in this section shall be construed 
to prohibit any person, firm or corporation 
from attending to and caring for his or its 
own business, claims or demands * * *” 


Alabama General Acts, 1931, page 606, Sec. 2. 
Louisiana Gen. Stat. (Dart), 1932; Sec. 443. 


«“* * * nothing herein contained shall affect 
or impair the right * * * when acting as 
executor, administrator, trustee, guardian, 
agent, or in any other fiduciary capacity, to 
do and perform all acts and matters which 
laymen may lawfully do when acting in the 
same fiduciary capacity, * * *” 

Consent Decree—Cleveland, Ohio. 


Statutory Provisions re Advertising 


Most of the statutes relating to adver- 
tising are obviously directly against in- 
dividuals and are designed to prevent 
the unauthorized use of such titles as 
“attorney-at-law.” Other provisions have 
a broader bearing. A few are quoted 
below. 

“* * * by word, sign, letter, or advertise- 
ment, to hold out himself or themselves as 
competent or qualified to give legal advice 
or counsel or to prepare legal docu- 
ments * * *” 


Minnesota Laws, 1931; Ch. 114, See. 1. 
North Carolina Public Laws, 1931; Ch. 157, Sec. 1. 


“* * * to advertise that * * * it has, owns, 
conducts or maintains a law office or any 
office for the practice of law, or for furnish- 
ing legal advice, services or counsel.” 


Arkansas Acts, 1929, Vol. 2, Act 182, Sec. 1. 

Georgia Laws, 1931; No. 36, p. 191; Sec. 1 (same 
wording except plural instead of singular). 

Illinois; Smith-Hurd Revised Statutes, 1933; Ch. 
32, See. 411. 

Michigan Comp. Laws, 1929; See. 10175. 

Rhode Island Gen. Laws, 1923; Ch. 401 (6238) 
Sec. 46. 


“* * * to advertise * * * in any manner 
whatsoever, the title of lawyer * * * in any 
such manner as to convey the impression 
that it has, owns, conducts or maintains a 
law office, or an office or facilities for the 
practice of law, or for furnishing legal ad- 
vice, services or counsel.” 
Bagby’s Ann. 1924; Art. 27, 


Maryland ; Code, 


Sec. 19. 


“No trust company, similar corporation or 
national bank shall advertise or circularize 
the fact that it is authorized to act as exec- 
utor.” 

New Hampshire Laws, 1927; Ch. 135, Sec. 13. 
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Other Provisions of Similar Nature 


“* * * by notice, publication, advertise- 
ment, book, pamphlet, or otherwise directly 
or indirectly, either invite or induce any per- 
son, firm or corporation, to come to them for 
any legal service or indicate that they main- 
tain a legal department or facilities for the 
transaction of legal business.” 

Joint Declaration, Phoenix, Arizona. 

Joint Declaration, Pennsylvania. 

“* * * shall not advertise that they main- 
tain a legal department.” 

Agreement— Utah. 


“A bank should not advertise the fact that 
it maintains a legal department.” 
Joint Statement—Dayton, Ohio. 


«“* * * shall not advertise or otherwise in- 
duce persons or parties to come to them for 
any species of legal advice or legal service, 
and shall not advertise that they maintain 
a legal department.” 


Trust Statement approved by the 
| > A 
Bar Resolution accepted by Banks, Omaha, Nebr. 


Bar—Buffalo, 


“* * * do not and will not directly or in- 
directly maintain or advertise that they 
maintain a legal department for the purpose 
of furnishing legal services to the public, or 
in any manner represent that they engage 
in the practice of law.” 


Trust Declaration approved by 
Ohio. 


Bar, Cleveland, 


Constructive Provisions re Advertising 


The subject of advertising is treated 
in a more constructive way in a number 
of the Trust-Bar statements, and a rec- 
ommendation that each bank designate 
an officer to read all trust advertising 
prior to publication and to take the re- 
sponsibility of seeing that it observes 
proper principles is embodied in several 
statements, including that of Maine, 
Boston, New Hampshire, New Jersey, 
and Rhode Island. Among the provisions 
on this subject are the following: 

“A bank should not in its advertising or 
soliciting make any inaccurate, misleading, 
or unfair statements or hold itself out as 
prepared to give legal advice or practice 
law.” 

Joint Code, New Hampshire. 

Joint Statement, Rhode Island. 

“* * * While it may in such advertising 
matter print resumes or digests of laws or 
jurisprudence; it should always clearly rec- 
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ognize therein the lines of demarcation which 
separate the practice of law from the pur- 
suit of an employment in a fiduciary ca- 
pacity, and should avoid the expression of 
an opinion as to the legality, scope, applica- 
tion or interpretation of such laws or deci- 
sions.” 

Bar Resolution approved by Banks—New Orleans, 

La. 

«“* * * Tt is desirable that advertisements 
should specifically call attention to the fact 
that for legal advice and the drafting of 
their wills and other legal documents, cus- 
tomers should go to lawyers of their own 
selection.” 

Trust Report—Maine. 


“A corporate fiduciary shall not extend by 
advertisement, or otherwise, an invitation to 
the public to ‘bring its legal problems to the 
fiduciary’ or hold itself out as prepared to 
give legal advice or legal’ service or to prac- 
tice law. 

“A corporate fiduciary shall not advertise 
that it will, or that, through the services of 
its officers, agents or attorneys, it will, draft 
or prepare or assist in the drafting or prep- 
aration of any will, codical, trust agreement, 
contract or other legal document. 

“A corporate fiduciary shall not publish 
or distribute to the public forms of wills, 
trust agreements or other trust instruments. 

“A corporate fiduciary may, however, fur- 
nish to attorneys-at-law forms of wills, trust 
agreements or other trust instruments. 

“A corporate fiduciary shall not, in its ad- 
vertising or soliciting, make any inaccurate, 
misleading, or unfair statements or state- 
ments containing any disparagement of the 
services, character or qualifications of others 
and shall designate an officer to read all trust 
advertising prior to publication and to take 
the responsibility of seeing that it observes 
the within principles. 


“A corporate fiduciary may advertise that 
upon application it will furnish, and may 
actually furnish, to prospective customers 
copies of legal documents, or opinions of 
counsel, relating to bonds, stocks, or other 
securities offered by it or purchasable 
through it.” 


Joint Statement, New Jersey. 


Provisions for Consultation 


While most of the statutory provisions 
dealing with the practice of law are pro- 
hibitory, the major part of statements 
and agreements between Corporate Fidu- 
ciaries Associations and Bar Associations 
is devoted to the subject of cooperation. 
Some of these provisions are negative in 
character, while others are positive. It 
will be noted that in a number of in- 
stances the wording appears at first 
glance to be identical. Most of the varia- 
tions are suggestive. 

On the subject of consultation, we 
quote the following: 


“An attorney employed to prepare an 
instrument naming a Bank or Trust Com- 
pany as a fiduciary should seek to obtain 
his client’s consent to confer with the Bank 
or Trust Company before preparing the 
instrument. The purpose of such a confer- 
ence should be to ascertain whether the 
Bank or Trust Company will agree to act 
as fiduciary in the matter, and to give con- 
sideration to its wishes in regard to the 
provisions of the instrument.” 

Joint Declaration—Richmond, Va. 


“Members of the Bar, recognizing the 
legal capacity of the trust departments of 
banks and trust companies to act in fidu- 
ciary capacities, shall, as far as practicable, 





414 


in all cases where a bank or a trust com- 
pany is named in a will as a fiduciary or is 
named in any fiduciary agreements as a 
fiduciary, consult with representatives of 
the trust department of such bank or trust 
company with reference thereto.” 


Joint Declaration, Phoenix, Arizona. 
Joint Declaration, Pennsylvania. 


“The members of the Bar, recognizing 
the legal capacity of the trust departments 
of banks to administer estates and conduct 
trusteeships, should in all cases where a 
bank or trust company is named in a will 
as executor or trustee, or is named in some 
fiduciary agreement as trustee, consult with 
some representative of the trust department 
of such bank or trust company with refer- 
ence to the terms of the will, or other in- 
strument so far as it creates trusteeships 
or executorships.” 


Joint Statement—Dayton, Ohio. 
Trust Statement approved by Bar—Buffalo, N. Y. 
(Wording substantially the same.) 


“The members of the Bar, recognizing the 
legal capacity of the trust departments of 
commercial banks or trust companies to 
administer estates and conduct trusteeships 
shall in all cases where a bank or trust 
company is named in a will as executor or 
trustee or is named in some fiduciary agree- 
ment as trustee, consult with representa- 
tives in the trust department of such bank 
or trust company with reference to the 
terms of the will or other instrument so far 
as it creates trusteeships.” 

Agreement— Utah. 


“An attorney retained by a client for the 
preparation of any instrument under which 
a corporate fiduciary is to be appointed, 
shall suggest to the client the advisability 
of permitting the corporate fiduciary to 
examine the instrument for the purpose 
of ascertaining if the corporate fiduciary 
will consent to act thereunder and for sug- 
gestions relative to the same.” 

Joint Statement, New Jersey. 


Provisions re Influencing Clients 


“* * * an attorney, consulted or employed 
by a client with respect to the appointment 
of a corporate fiduciary, selected by the 
client, in any fiduciary capacity, shall not 
directly or indirectly influence the client 
against appointing or having appointed the 
specified corporate fiduciary unless the 
attorney, in good faith, believes that such 
corporate fiduciary should not be appointed.” 

Joint Statement, New Jersey. 
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“* * * an attorney, consulted or employed 
by a client with respect to the preparation 
of a will or codicil or the creation of a trust 
or any other fiduciary appointment under 
or to which the client desires to appoint a 
corporate fiduciary in any fiduciary capac- 
ity, shall not directly or indirectly influence 
the client against appointing a corporate 
fiduciary, unless the attorney in good faith, 
believes it to be for the best interest of the 
client to advise otherwise; * * *” 


Joint Statement, New Jersey. 


“When a client indicates to a member of 
the Bar his or her desire or intention to 
name a certain bank or trust company as 
fiduciary under his will or in any other in- 
strument, the member of the Bar shall not, 
in the absence of good reasons to the con- 
trary, discourage or influence the client 
against naming the bank or trust company 
suggested by the client.” 


Joint Declaration, Phoenix, Arizona. 
Joint Declaration, Pennsylvania. 


“When a client indicates to a member of 
the Bar, his desire or intention to name a 
bank or trust company as executor under 
his will, the member of the Bar should not 
discourage or influence the client against 
using a bank or trust company in such 
capacities.” 

Joint Statement—Dayton, Ohio. 


“When a client indicates to a member of 
the Bar his or her desire or intention to 
name the bank or trust company as executor 
or trustee under his will, the member of 
the Bar should not discourage or influence 
the client against using such bank or trust 
company in such capacities unless the cir- 
cumstances of the estate render it clearly 
and obviously inadvisable and unnecessary 
that a trust company or bank be selected.” 


Trust Statement approved by Bar—Buffalo, N. Y. 


“When a client indicates to a member of 
the Bar his or her desire to name a bank or 
trust company as executor or trustee under 
his will, the member of the Bar should not 
discourage or influence the client against 
using such bank or trust company in such 
capacities (unless the circumstances of the 
estate render it clearly and obviously inad- 
visable that a trust company or bank be 
selected). Nor should the bank or trust 
company discourage or influence the client 
against employing or retaining the attorney 
the client desires to retain or employ.” 


Agreement—Utah. 
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“The members of the Bar recognize that 
where any person is referred by a bank or 
trust company to an attorney, relative to 
his will, the attorney should not suggest his 
own appointment as executor or trustee 
under such will.” 

Trust Declaration—Baltimore, Md. 


“When a customer discusses with a bank 
the preparation of a will or trust deed 
under which the bank is to be named in a 
fiduciary capacity, the customer should 
always be advised to employ his own law- 
yer. * * * The lawyer, on the other hand, 
should suggest to the client the desirability 
of giving the bank an opportunity to ex- 
amine the draft of any will or trust instru- 
ment under which it is to be appointed in 
a fiduciary capacity and to make sugges- 
tions in regard to it to the lawyer or his 
client.” 


Joint Code, Boston, Mass. 
Joint Code, New Hampshire. 
Joint Statement, Rhode Island. 


“A corporate fiduciary shall not, directly 
or indirectly, influence the employment by 
the prospective testator of any specified 
attorney-at-law. * * *” 

Joint Statement, New Jersey. 


“A bank or trust company should never 
advise a customer to leave counsel already 
retained or dissuade a client from employ- 
ing counsel already decided upon, unless the 
bank or trust company has valid reasons 
for believing that the particular attorney 
is not competent skillfully or honestly to 
execute the particular matter, but a bank 
or trust company may and should assist and 
advise its customers and persons for whom 
it acts in the matter of selecting counsel in 
cases where no counsel has already been 
retained.” 

Trust Code—Oregon. 


“Banks and trust companies shall not 
select counsel for the drawing of any of the 
documents above named, but nothing herein 
contained shall preclude a patron of the 
bank or trust company from selecting as 
his own counsel such person or persons as 
he may desire including general counsel 
of the bank or trust company.” 


Joint Declaration, Phoenix, Arizona. 
Joint Declaration, Pennsylvania. 


“It is not improper for a Bank or Trust 
Company to employ its own counsel to pre- 
pare trust agreements or other contracts to 
which it is a party, but in all such cases, 
where the bank or trust company is about 
to assume a fiduciary relationship as a re- 
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sult of the instrument, it should strongly 
urge that the grantor submit the instrument 
to independent counsel before executing it. 
In case a deed of trust is given to secure 
a debt due to a particular creditor, the cred- 
itor should be advised to submit the in- 
strument to independent counsel before 
accepting it.” 
Joint Declaration—Richmond, Va. 


“No understanding should exist between 
a bank or trust company and an attorney 
that either will recommend the services of 
the other.” 


Joint Declaration, Richmond, Va. 


“The banks will not suggest or advise as 
to counsel to be employed for the prepara- 
tion of wills, codicils or trust agreements 
unless requested by the patron so to do, and 
when so requested the banks will not do 
more than suggest or advise concerning 
counsel believed by the banks to be compe- 
tent and qualified, without attempting to - 
influence the selection of counsel, or to con- 
fine such selection to any particular attor- 
ney or group of attorneys; and the banks 
will not make a practice of suggesting 
counsel who regularly represent the banks, 
but will suggest only independent counsel 
as defined in the preceding section.” 

Trust Declaration approved by Bar—Cleveland, O. 


“Banks and trust companies shall advise 
persons or parties doing business with their 
trust department or otherwise with them, 
to consult counsel of their own selection 
with respect to all matters of a legal 
nature.” 


Joint Declaration, Phoenix, Arizona. 
Joint Declaration, Pennsylvania. 


“A bank should endeavor to cause those 
doing business with its trust department 
to consult with legal counsel of their own 
connection with matters of a fiduciary na- 
ture.” 

Joint Statement—Dayton, Ohio. 


“Said commercial banks or trust com- 
panies shall endeavor to cause persons or 
parties doing business with their trust de- 
partments to consult legal counsel of their 
own choosing with respect to all matters of 
a legal nature.” 


Agreement—Utah. 

Trust Statement, approved by Bar, Buffalo, N. Y. 

Trust Declaration, Baltimore, Md. (Wording sub- 
stantially the same.) 

Bar Resolution, Bay County, Mich. (Wording sub- 
stantially the same.) 


“When a member recommends that a cus- 
tomer go to a lawyer to have a trust agree- 
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ment drafted and the customer refuses to 
do so, the agreement may be drafted by the 
member’s lawyer, provided that such mem- 
ber’s lawyer in drafting such trust agree- 
ment should explicitly state to its customer 
that he should consult a lawyer not em- 
ployed by the member to protect and safe- 
guard his interests.” 


Trust Statement approved by the Bar—Chicago, 
Til. 


“Said national banks and trust companies 
shall endeavor to cause persons or parties 
doing business with their trust departments 
to consult counsel of customer’s choosing in 
respect to all matters of legal nature.” 

Bar Resolutions accepted by Banks—Omaha, Neb. 


“A bank may, if so requested, but with- 
out solicitation or suggestion on its part, 
recommend its counsel to any person, firm 
or corporation, desiring legal advice or serv- 
ice, but in the event the attorney of the 
bank is retained for such services, he shall 
be entitled to compensation by such person, 
and must charge for such services in accord- 
ance with custom or the rules of the New 
Orleans Bar Association if such attorney 
is a member of said Association; * * *” 


Bar Resolution approved by Banks—New Orleans, 
La. 


“The members of the Bay County Bar 
Association should recommend the naming 
of a trust company as executor, adminis- 
trator, trustee or receiver, in all cases where 
such appointments are to be made and the 
situation is such that a trust company may 
appropriately be appointed and should not 
discourage a client from this course of 
action.” 

Bar Resolution—Bay County, Mich. 


Provisions re Employment of Counsel 


“When acting in a fiduciary capacity the 
bank or trust department except as herein- 
after indicated should not appoint as coun- 
sel for the estate its own lawyer-officer or 
other attorney retained to protect the in- 
terests of the bank but such counsel as the 
circumstances of the case and the needs of 
the estate require, due consideration being 
given to the preferences of the testator in 
case of a will, of the donor or creator in 
case of a voluntary trust, the family of a 
decedent, an infant or an incompetent per- 
son, and of the beneficiaries and other 
persons interested, in all instances.” 

Agreement, Jamestown, N. Y. 


“* * * a corporate fiduciary shall, in the 
absence of good reasons to the contrary, 
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employ the attorney who drew the will, in 
legal matters affecting or arising out of 
the administration of the estate, trustee- 
ship or guardianship under the will, but 
nothing in this paragraph contained shall 
prohibit the corporate fiduciary from em- 
ploying or retaining associate counsel if 
the necessity therefor exists; * * *” 
Joint Statement, New Jersey. 


“Banks and trust companies shall, in the 
absence of good reasons to the contrary, 
employ as their counsel in the administra- 
tion of all trusts or decedent’s estates the 
attorney who drew the will, codicil or deed 
of trust involved.” 


Joint Declaration, Phoenix, Arizona. 
Joint Declaration, Pennsylvania. 


“In the selection of a lawyer to represent 
a bank with regard to any particular estate 
it should be the practice to employ the one 
who drew the will or the trust instrument, 
provided the bank believes him to be com- 
petent to handle the business and reason- 
able in his charges, and the fact of his 
selection by the testator of the donor should 
be prima facie evidence that he is compe- 
tent.” 


Joint Code, Boston, Mass. 
Joint Code, New Hampshire. 


“In the selection of a lawyer to represent 
a bank with regard to any particular estate 
or trust, it should be the practice to em- 
ploy the attorney for the testator or donor, 
provided the bank believes him to be com- 
petent to handle the business and reasonable 
in his charges, and the fact of the selection 
by the testator or the donor of a certain 
attorney to draw the instrument in question 
should be prima facie evidence that he is 
his attorney.” 

Joint Statement—Rhode Island. 


“In the selection of an attorney to repre- 
sent a member connected with any particu- 
lar estate it should be the rule to employ 
the one who drew the will or trust instru- 
ment provided the member believes him to 
be competent to handle the business and the 
fact of his selection by the testator or the 
donor should be prima facie evidence that 
he is competent. A member, however, is 
under no obligation whatsoever to employ 
for any purpose in connection with any 
estate an attorney whom it does not believe 
qualified to handle it or in whom it does not 
have confidence.” 

Trust Rules of Policy, New Haven, Conn. 


“In employing counsel in the administra- 
tion of trusts and estates, banks and trust 
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companies should give preference to the 
regular attorney, if any, of the testator or 
trustor in the will, codicil, or trust agree- 
ment involved. In cases where there is no 
regular attorney, or for good cause that 
attorney may not properly be employed, 
another attorney should be employed, after 
consultation with the principal beneficiaries 
and any co-fiduciary.” 
Joint Declaration—Richmond, Va. 


“It has become and will be the policy of 
the trust companies to employ the attorney, 
or firm of attorneys, who drew the will or 
trust agreement, to represent the trust 
company in the legal work of administra- 
tion thereof. When, in the discretion of the 
trust company, it becomes necessary to de- 
part from that policy, every factor will be 
fairly weighed and considered, and the 
selection of counsel made upon the merits 
of each case, taking into account the wishes 
of the testator or trustor, the requests of 
beneficiaries, and other available informa- 
tion. It is, of course, elementary that the 
trust company can at no time ignore the 
fiduciary nature of its obligation and its 
duty at all times to place the interests of 


the estate or trust, and the wishes of the 
testator or trustor, above every other con- 
sideration.” 

Trust Declaration—Rochester, N. Y. 


“Where a member acting in any fiduciary 
capacity employs counsel to represent it the 
following should be the practice: 


1—It should employ the lawyer of the indi- 
vidual whose estate or trust is to be 
administered, if such lawyer is compe- 
tent and trustworthy. 

2—If no competent and trustworthy lawyer 
regularly employed by such individual 
or designated by him to be employed, is 
available, then the member should en- 
gage a lawyer of its own selection but 
should not make it a practice to select 
only or principally one firm of lawyers 
to act for it in all such cases. 

3—Where counsel of the individual whose 
estate is to be administered or of the 
individual who created the trust is, for 
reasons deemed sufficient by the mem- 
ber, unsatisfactory to the beneficiaries 
of the estate or trust, the member may 
retain other counsel. 

4—When an individual desires the member 
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to employ a particular lawyer in con- 
nection with any fiduciary matter, it is 
good practice for the member to take a 
letter from the individual requesting the 
employment of that lawyer.” 

Trust Statement approved by Bar, Chicago, Ill. 


“Wherever a bank, acting as fiduciary, 
requires legal services or legal advice, other 
than as to its own liability, it will engage 
the services of an independent attorney. In 
selecting such attorney the bank will, in all 
cases when it is practical to do so, advise 
with, and follow the recommendations of, 
the trustor or beneficiaries, save where in 
the opinion of the fiduciary the best interests 
of the trust will not be served thereby. It 
is not intended hereby to define the bank’s 
obligations to its trust estate as to the em- 
ployment of competent and disinterested 
counsel, but solely to provide against the 
unauthorized practice of law by the bank 
as a corporation, and by independent attor- 
ney is meant an attorney so continuously 
or regularly retained or employed by the 
bank as to make such attorney a part of 
the bank’s organization, or principally de- 
pendent on such bank for employment.” 


Trust Declaration approved by Bar—Cleveland, O. 


“Said national banks or trust companies 
or trust officers thereof, or regular em- 
ployed attorneys thereof (except where pre- 
vious relationship of attorney and client 
_ existed), shall not either directly or indi- 
rectly act as counsel or attorney of any 
trust estate or any estate being probated 
for which said banks or trust companies 
are trustees or executors.” 

Bar Resolutions accepted by Banks, Omaha, Neb. 


“That without in any way impairing their 
discretion, the members of this association 
encourage the practice of retaining the 
counsel of the testator or donor as counsel 
for the executor or trustee, believing in the 
justice thereof to the lawyer, as well as in 
its advantages in the administration of the 
trust estate.” 

Trust Recommendations, New York City. 


“A bank or trust company should not 
favor its regular counsel in the matter of 
the employment of attorneys for interests 
or estates employing such bank or trust 
company to the exclusion of counsel pre- 
viously consulted or employed, or unduly 
favor its regular counsel in the matter of 
advising others in the employment of coun- 
sel.” 

Trust Code, Oregon. 
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“That without in any way impairing their 
discretion, the members of this association 
encourage the practice of retaining the 
counsel of the testator or donor as counsel 
for the estate, as such action is only just 
to the lawyer as well as advantageous to 
the administration of the trust estate.” 


Trust Report, Maine. 


Provisions re Counsel Fees 


“Banks and trust companies, their officers, 
agents and employees, shall not be paid or 
receive compensation for services as coun- 
sel to any trust or decedent’s estate, for 
which such banks or trust companies are 
fiduciaries; provided, however, if any officer, 
agent or employee is a practicing attorney, 
who does not give substantially his full time 
to said bank or trust company, and who 
transacts personal legal business as defined 
in paragraph 3, outside of his duties as such 
officer, agent or employee, and as distin- 
guished from legal business arising out of 
his connection with said bank or trust com- 
pany, he shall be permitted to represent 
himself or his own personal client.” 


Joint Declaration, Phoenix, Arizona. 
Joint Declaration, Pennsylvania. 


“Said banks or trust companies or trust 
officers thereof shall not be paid for or 
receive compensation for services as coun- 
sel to any trust estate for which such banks 
or companies are trustees, unless such 
officer is a practicing attorney and is per- 
mitted to practice outside of his duties as 
such officer, when he shall be permitted to 
represent himself or his client for his own 
account and not for the account of such 
bank or trust company. Such services as 
counsel are taken to include appearances 
in court, the preparation of instruments by 
the trust officers or the giving of advice 
upon legal matters by such trust officers.” 


Agreement—Utah. 
Trust Statement, approved by Bar, Buffalo, N. Y. 


“Any party to any proposed deed of trust, 
trust indenture, trust agreement or other 
instrument (except a will or codicil), to 
which a corporate fiduciary is to become a 
party in any fiduciary capacity, or under 
which it may assume any fiduciary duty, 
shall be requested in writing by the cor- 
porate fiduciary to consult an attorney-at- 
law of his own selection for independent 
advice.” 


Joint Statement, New Jersey. 
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ACCEPTANCES OUTSTANDING 
ITEMS IN TRANSIT WITH BRANCHES 


LIABILITY AS ENDORSER ON ACCEPTANCES AND FoREIGN BILLS 


OrHeER LIABILITIES 


8,160,000.00 
88,979,862.19 
615,071,264.68 
39,828,049.64 
1,637,847.44 
4,095,007.48 
28,246,850.65 
11,503,884.13 


$1,979,296,696.28 


- $  50,000,000.00 


100,270,000.00 
50,000,000.00 
14,815,921.28 
17,656,613.36 
1,792,844.32 
1,637,284,465.18 
68,869,582.02 
29,802,826.62 
1,092,808.44 
1,308,307.13 
6,403,327.93 


$1,979,296,696.28 


United States Government and other securities carried at $149,206,570.57 are pledged to secure 
public and trust deposits and for other purposes as required or permitted by law. 
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Fiduciary Course—Arrticle 11 


Prerequisites for Trust Service — Adoption of Policies — Selection 
of Competent Staff — Essential Records for Trust 
Department Operation 


By R. R. BIXBY 


O bank should establish a trust 
N department unless it has: 
First, a clear understanding of 
the obligations it must assume; 

Second, a willingness to discharge 
those obligations faithfully and _ thor- 
oughly; and 

Third, definite facts relative to 

(a) The advantage to the bank in hav- 

ing a trust department, and 


(b) The probability of the financial 
success of the undertaking. 


Consideration of these three prere- 
quisites by corporations contemplating 


the establishment of trust departments 
will do much to eliminate the possibility 
of these departments being after a num- 
ber of years either a standstill success 
or a near-failure, which might not only 
jeopardize the general reputation of the 
corporation as a whole, but also might 
affect seriously the best interests of 
those who established fiduciary relation- 
ships. 

The first prerequisite, “A clear under- 
standing of the obligations to be 
assumed,” must come through a study of 
the fundamental and basic principles of 
trust functions. (We have endeavored to 
present a practical outline of these 
throughout the first ten articles of the 
Fiduciary Course.) 

To some of our readers who are mem- 
bers of trust department staffs, this first 
requirement may seem elementary. How- 
ever, we place it first and strongly stress 
its great importance, and to those to 
whom it may seem so elementary as 
to permit passing it without further 
thought, we earnestly say: Discuss a few 
minor and (to qualified trust men and 
women) generally well understood ques- 
tions relative to wills, testamentary 


421 


trusts, living trusts, custodian accounts, 
escrows, etc., with the officers of banks 
that are not now doing a trust business, 
and for that matter, in many cases, with 
the officers (other than officers of the 
trust department) of banks that are do- 
ing a trust business—and if you will 
withhold forming a definite conclusion 
until you have experimented with our 
suggestion, we believe you, too, will place 
this elementary requirement as the first 
prerequisite. 

The second essential, “A willingness to 
fulfill those obligations faithfully and 
efficiently,” can only manifest itself 
through the definite, clear-cut policies 
adopted by the management of the bank; 
and although for matters of convenience 
it is placed here as the second qualifica- 
tion, the management properly needs the 
facts developed under the third sugges- 
tion to guide it in outlining and adopt- 
ing its policies, together with a thorough 
appreciation of the first suggestion. 

As to “Definite facts relative to the 
advantage to the bank in having a trust 
department, and the probability of the 
financial success of the undertaking,” 
this, to a great extent, is dependent 
mainly on local conditions. However, the 
management of a bank contemplating 
trust service will do well to seek the 
advice of trained trust men. The prob- 
ability of the financial success of the 
undertaking can only be determined by 
an intelligent study and survey of the 
field to estimate what business can rea- 
sonably be expected. It also requires that 
serious consideration be given to the way 
it is proposed to develop that business 
and what cooperation can be expected 
from directors, stockholders, officers, and 
the general bank staff. 

If after due investigation and consid- 
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eration of these three prerequisites, the 
management decides not to proceed, the 
money, time and effort spent in properly 
arriving at such decision will have been 
well employed, for an ill-advised start is 
almost certain to result in future dis- 
satisfactions and perhaps actual financial 
loss. And, when the time arrives that all 
banks contemplating trust service follow 
similar preparatory measures before “go- 
ing ahead with their undertaking,” it will 
be a distinct benefit to every first class 
trust department in the particular terri- 
tory concerned, and will go a long way 
towards furnishing the public with a 
higher type of trust service generally. 


Equipment for New Trust Department 


Following the precautionary measures 
described, the next step to be taken is to 
provide proper equipment for handling 
trust business. 

Some trust institutions have, in the 
past, accepted wills for safekeeping under 
which they were named as executor 
and/or trustee, and still have made no 
effort to be prepared with adequate forms 
and records to handle the business should 
one of the testators suddenly die. 

When called upon to handle a trust 
matter, some have hurriedly procured a 
book or a few forms to take care of the 
immediate accounting required. They 
may need to change their records for the 
next account because the first set will 
perhaps not satisfactorily handle it. 

The average new trust department 
changes its accounting methods at least 
once, and in some known cases changes 
have been made as many as four times 
within the first five years. 

There is no good reason why such con- 
ditions should ever exist; because they 
are caused by only one thing—lack of 
proper preparation. 

It is false economy for a bank that has 
qualified and expects to exercise trust 
powers to delay the installation of proper 
accounting forms and records until such 
time as there is an immediate need for 
them. Such practice usually results in se- 
curing accounting records that are later 
found to be unsatisfactory, and those 
responsible for handling the first trust 
accounts usually proceed without a clear 
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vision of just what they are doing, often 
placing entire dependence upon the 
bank’s attorney to keep them right. That 
procedure usually leads to grief. The 
attorney’s duty is to attend to the legal 
matters in connection with the handling 
of the trust. It is the trust department’s 
duty to provide and intelligently use 
such forms as will furnish accurate 
records of the transactions of its trust 
accounts. 

In putting off the procuring of the 
necessary equipment, the officers of such 
trust institutions are simply following 
the lines of least resistance; and by so 
doing are proving themselves unworthy 
of the right to handle fiduciary matters. 
If you were a prospective client of such a 
trust department and contemplated nam- 
ing such a bank to look after the financial 
and business affairs of your estate, would 
your confidence in their ability to do so 
be increased were you to learn that 
although professing to handle trust mat- 
ters, they had not actually installed even 
the necessary accounting facilities? 
Would it not be the natural thing for you 
to realize that in their lack of prepara- 
tion there was the chance, perhaps the 
probability, that the handling of the 
affairs of your estate would be just that 
much “experience” for that trust depart- 
ment. If such thoughts occurred to you, 
would you be eager to have them use 
your trust business for the experiment? 

With the experience of many trust 
departments in mind, we say most em- 
phatically to all banks contemplating a 
trust department—be prepared with 
proper records. 

Be sure that you install not mere forms 
for handling the transactions of one 
account; not the kind of records an in- 
dividual executor or trustee might use. 
Install forms and records which, taken 
together, comprise a system which defin- 
itely “ties up” all items received or de- 
livered and makes certain that by proper 
checks all necessary records or entries 
will be made for every transaction. 


[Later in this article we shall out- 
line what we consider essential require- 
ments in trust department accounting 
and bookkeeping forms and records.] 
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Trust Officers Know Chis 


The expenses involved in settling an estate fre- 





quently cause an amazing shrinkage. 


How to avoid it? 

Simplicity in itself—acquire a Life 
Insurance policy, the proceeds 
from which are to be used to pay 
such expenses, and your heirs get 
ALL that you wish them to have. 
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In addition to equipment already re- 
ferred to as being essential for a new 
trust department, the following items are 
suggested: 

1. The statutes of your State. 

2. A Federal Income Estate and Gift 

Service Tax Service. 

3. A State Income Tax Service (if re- 

quired). 


Policies 


When the foregoing important matters 
have been satisfactorily taken care of, 
then, and not until then, is the new trust 
department justified in seeking business. 

It is then time to develop and adopt 
definite policies as to— 


1. Class of business to be sought. 

2. Kinds of accounts to avoid. 

38. Schedule covering adequate compensa- 
tion for trust services. 

4. Coordination of the activities of the 
trust department with those of other 
departments of the institution. 

. Developing a method of bringing the 
general bank staff to a full realization 
of the advantages of trust service to 
depositors. 


The satisfactory development of the 
new department will most easily become 
a reality by outlining definite objectives, 
keeping uppermost in mind that a trust 
department should always be established 
as a permanent part of the bank, not in 


any sense a temporary or makeshift 
proposition. 

A new trust department should never 
be started for the mere purpose of enab- 
ling the officers of a bank to say to their 
depositors, “We have a trust department 
and can serve you in any recognized trust 
capacity.” 

It should never be started with the 
thought in mind of simply running it as 
a “side line.” 

It should never be started for the pur- 
pose of rendering an “accommodation 
service.” 

The foregoing suggestions are made 
to banks or other corporations consider- 
ing trust service in the hope that they 
may act as a guide in _ reaching 
their final decision as to whether or not 
they will enter the trust field; and they 
are offered in the firm belief that if they 
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are followed as outlined, they will suc- 
cessfully lessen the number of financial 
institutions that enter the field of cor- 
porate fiduciary services and after a few 
years find that they are not satisfied 
with the amount of business secured, or 
wish then that they had not entered the 
trust field. 


“So-Called” Trust Department 


It is general public knowledge that 
through mergers, consolidations and 
closings of institutions authorized to 
exercise trust powers, the total number 
of such institutions has been greatly re- 
duced. 

Unfortunately, however, there still 
remain too many financial institutions 
that have so-called trust departments. 
Under this heading are included all in- 
stitutions that have complied with the 
legal requirements that permit them to 
exercise trust powers; have perhaps 
assigned the title of trust officer to one 
of the regular officers of the bank, and 
are perhaps administering one or two 
accounts. Let us also include in this list 
those institutions that, although they 
have been granted permission to exercise 
trust powers which enables them to say, 
“We have trust powers,” have made no 
effort to prepare to handle trust business. 

In these dormant, or practically dor- 
mant trust departments we usually find 
trust activities at a very low ebb. The 
officers of the departments have perhaps 
gotten over their first rush of enthu- 
siasm for rendering trust service. They 
often say they have tried printed adver- 
tising and other methods in an endeavor 
to secure trust business, but their efforts 
have met with little or no success. 

Why? Because these so-called trust 
departments have failed to recognize 
their obligations and responsibility. In 
their haste to add another source of 
revenue to their banks and impelled by 
their desire to meet what appeared to be 
competition, they have all too frequently 
rushed into the trust business totally 
unprepared to “deliver the goods.” They 
have perhaps purchased advertising ma- 
terial offering trust services to their 
depositors, distributed this material and 
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then rested, expecting the business to 
come to them. ° 

In the meantime, no preparations are 
made to handle business should it be 
offered; no effort has been made to see 
that employees of various departments 
of the bank are familiar with trust func- 
tions. When the advertising material 
attracts a prospective client into the bank 
intent upon discussing a certain type of 
trust business he has in mind, he is often 
convinced by the actions of those with 
whom he talks that they are not experi- 
enced trust men. Naturally, he says noth- 
ing about that, but because he has not 
been met in such a way as to inspire con- 
fidence in their ability to handle his 
business in a satisfactory manner, he 
says, “Well, I’ll think it over,” or some- 
thing like that, and leaves, and a golden 
opportunity is lost. 

Why hasn’t that prospect been met in 
such a way that he immediately reposes 
confidence in that trust department’s 
ability? Because that so-called trust de- 
partment is unprepared, they know they 
are unprepared, and that fact creeps into 
their actions all unawares, with the 
result that from the very nature of 
things, there is complete dissatisfaction. 

Had they properly prepared for trust 
service, the result would probably have 
been entirely different, because the fact 
that they are prepared inspires confi- 
dence. 

The only practical thing for these so- 
called trust departments to do, if they 
want to succeed, is to go back and correct 
their past mistakes and start all over 
again. 

If they have a makeshift, temporary 
system of records, they should find out 
what they need and learn enough about 
trust operations so that they will know 
exactly what they are going to do. They 
should see that their system meets the 
requirements outlined above for new 
departments and that the other sugges- 
tions recommended to be followed before 
seeking trust business are complied with. 
They will then be prepared to go after 
trust business and be qualified to get it. 
But if they are not willing to do these 
things, the sooner they give up their 
right to transact a trust business and 
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cease their half-hearted effort, the better 
it will be for them, their depositors, and 
all capable trust men and qualified trust 
departments. 


Securing Trust New Business 


Methods which have proved highly suc- 
cessful in selling the services of the trust 
department were outlined in Article 10 of 
the Fiduciary Course, pages 283-297, March, 
1935. 


Trust Department Staff 


When business is secured, it is of 
course important that it be handled in 
such a way that entire satisfaction is 
given. 

The responsibility for this rests upon 
the trust department staff, and we be- 
lieve that the greatest possible success 
comes through a highly trained person- 
nel. To secure a superior grade of effici- 
ency requires a staff that not only pos- 
sesses the required knowledge, but knows 
how to use it. The more information the 
trust department staff possesses, the bet- 
ter it can and will cooperate for the 
general good, and this is especially true 
in the small department. We have no 
sympathy for the trust executive who 
makes no effort to develop his assistants 
and then wonders why so many things 
seem to happen that should not have hap- 
pened. We do not believe that trust work 
can best be administered by what we 
may term a “lone worker,” and have per- 
sonally proved it can best be handled by 
cooperation. 

A word here regarding the trust officer 
in small trust departments: Do not 
assume that he is a superman, that he 
can be in conference with clients or ex- 
plaining corporate fiduciary service to 
prospective clients, and at the same time 
watch all the operating detail within the 
department. That’s too much to expect, 
for a trust officer is human, he has his 
limits of time and strength, and so must 
have back of him an efficient organiza- 
tion for handling detail. 

A suggestion to the bank’s executive 
officer in charge of personnel: It is most 
unwise to assign an employee to the trust 
department simply because he or she hap- 
pens to be available. Each member of the 
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Trust Department force should be in the 
department because of demonstrated 
ability and aptitude for that kind of 
work, and for no other reason. The labor 
turnover in the trust department should 
be negligible. 

Two methods are suggested for de- 
veloping cooperation. One is to have a 
certain fixed time for get-together meet- 
ings of the staff of the trust department 
where you go into a detailed discussion 
of the subject of trust functions, delving 
into the why and wherefore; where a 
composite will and composite trust agree- 
ment are studied and discussed, para- 
graph after paragraph; where letters of 
agency instructions and letters of escrow 
instructions are carefully reviewed, as 
are deeds of trust and mortgages cover- 
ing bond issues, etc., through the entire 
list of papers and documents used in con- 
nection with all activities of the trust 
department. 

Another series of meetings of the trust 
department staff should cover the actual 
operating methods of the department, 
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where all forms used are studied and dis- 
cussed, and an outline of operating pro- 
cedure is prepared for the guidance of 
the staff. It is frequently possible at 
these meetings to bring to light certain 
methods or practices that can be greatly 
improved upon by making slight changes. 

The final result should be a great im- 
provement in the operations of the de- 
partment because each member of the 
staff will have a better understanding of 
what is required. 

No trust department is too small to 
follow these two suggestions, because 
trust business cannot be handled in a 
bank unless at least two people are in- 
volved; and if there are only two, let 
these two follow these suggestions. 


Essential Records for Trust Department 
Operation 


While there are many adequate sys- 
tems of trust department operation from 
an accounting and bookkeeping point of 
view, practically all systems which per- 


mit the operation of a trust department 
at a low ratio of expense to gross income 
have many similar principles. Naturally 
no effort will be made herein to describe 
in detail any certain record. We shall 
only endeavor to give what we consider 
essential principles which will simplify 
operations, permit low operating costs, 
and which should minimize to a negligible 
point possible errors which might result 
in serious loss to the institution. Per- 
haps more trust departments have gotten 
into difficulties which caused financial 
loss through faulty records, lack of 
proper records or because they had only 
records and not a system, than from any 
other cause. 

Competent trust executives must be 
thoroughly familiar with operations so 
that they will recognize the importance 
of making trust records “complete, yet 
simple and compact.” 

A thorough understanding of forms, 
records and actual operations may enable 
you as a trust official to eliminate dupli- 
cations of work in the operation of your 
department and substitute methods by 
which you can take short cuts and secure 
a check on the correctness of your work. 


Takes DP 


When you handle a volume of business 
these short cuts and checks may make a 
big difference in the net earnings of your 
department. Always bear in mind that 
your records must be complete, but that 
when they are complete, “simplified oper- 
ations increase profits.” 

You should have a regular method for 
handling all kinds of trust business and 
always follow that method. 

If you find that you are not consist- 
ently following the method that you have 
laid out for your trust department, some- 
thing is wrong with your system. You 
should study it carefully and ascertain 
why you do not always follow the methods 
you have outlined, and when you find out 
why, change the system at once. 

You cannot accept the responsibilities 
and liabilities of a trustee and at the 
same time give good service and expect to 
protect yourself unless your methods of 
operation are so designed and operated 
that every future duty will be so entered 
on diary and tickler that there can be no 
excuse for the matter not being brought 
to your attention at the proper time. 
Then see to it that your method of oper- 
ation does bring the matter to your at- 
tention. 


While we may refer to a sheet, card, 
bound book, etc., in the following com- 
ments, we assure the reader that no 
attempt is being made to convey the 
idea that the particular form referred 
to is the only one that should be used. 
Our purpose is to illustrate principles 
of a complete system, especially adapted 
for the medium-sized or small trust 
department. The same principles may 
be used with machine records as well 
as by the hand method. 


Prospective Business Record 


A Prospective Business Record should be 
maintained for every prospect of the trust 
department, and give pertinent information 
regarding the prospect, what action has 
been taken by the department, and what 
action has been taken by anyone connected 
with the department. These should be main- 
tained in one central file making it possible 
for any official of the department, should 
he be talking to the prospect, to excuse him- 
self for a moment, go to the file, look over 
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the record, and thus be able to return to his 
desk and talk intelligently to that prospec- 
tive client. 


Book of Original Entry 


For all items received of any kind for 
which receipts are issued (other than re- 
ceipts issued as transfer agent or regis- 
trar), a detailed entry should be made at 
once in some original entry record, prefer- 
ably by a clerk in the presence of the 
client and an officer. Original receipts can 
be made from the original items or from the 
original record. When the receipt has been 
prepared it should be the duty of those 
authorized to sign the receipt to check each 
item thereon against the entry as it appears 
in the original record; and in token of 
their having received the items and exe- 
cuted the receipt, to initial in a space pro- 
vided for that purpose. The item should 
then be immediately lodged in the vault, the 
officer making the deposit initialing the 
original record in a space provided for that 
purpose. 

This original record should provide space 
for the description of the account and the 
description of the assets, indicate the proper 
asset record to be made, bond or stock card 
tickler and diary records as maintained by 
the department, and should be so arranged 
that the making of the entry, the checking 
thereof and the auditing thereof will abso- 
lutely assure that whatever asset and other 
records are required by the system will 
have been completely set up. We shall later 
refer to operating methods which will assure 
the safety of the handling of accounts pro- 
viding original entries have properly been 
made. 


New Account Work Sheet 


Just as soon as the new account has been 
opened, and the assets received have been 
entered in the original record, the proper 
receipt prepared, executed and delivered to 
the client, and the assets deposited in their 
proper place in the vault, the next step in 
setting up adequate records is to prepare 
a New Account Work Sheet. This should be 
done by the officer opening the account. He 
is the one most familiar with the facts and 
knows exactly what is expected to be done 
by the fiduciary, and therefore should pre- 
pare the necessary and proper instructions 
which should give the correct records to be 
set up and the proper entries to be made 
thereon. This work sheet should give the 
history of the account and should list the 
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various records used by the trust depart- 
ment. As each record is made it should be 
indicated on the sheet, checked by another 
person, and finally returned to the originat- 
ing officer for his approval prior to filing. 


Register Sheets 


For each account a Register Sheet should 
be used which will give pertinent details 
regarding the account. This information 
would be taken from the New Account 
Work Sheet. It is convenient to use a dif- 
ferent type of Register Sheet for the dif- 
ferent types of accounts. Follow the Register 
Sheet by a form for th2 recording of all 
important papers received in connection 
with each account. This form may be the 
same for each type of account. 

In the case of executorships or adminis- 
tratorships a special form should be pre- 
pared for the recording of claims filed 
against the estate. 

In the case of bond issues it will be help- 
ful to have separate records for bonds out- 
standing, bond issue delivery record, bonds 
cancelled records, bonds or cash withdrawn 
against certificates of capital expenditures, 
reconveyance record, and a record for bonds 
which have been registered. 


Asset Records 


For the recording of assets a separate 
record should be made for each type of 
asset and filed in the record of each account 
immediately following the register sheet, 
the record of important paper, etc. The 
asset record for bonds should be filed accord- 
ing to coupon maturity dates; for stock in 
alphabetical order in the name of the com- 
pany; for notes in alphabetical order. The 
asset record for real estate held should be 
followed by Tax Record, Insurance Record, 
and Rent Record. Sheets should also be pro- 
vided for Savings Accounts and Miscel- 
laneous Property. 


Other Records 


Naturally, a Teller’s Daily Blotter or 
Statement Sheet should be provided, a Gen- 
eral Ledger Control Sheet for the entire 
department which may also be used for 
individual accounts if desired, and a com- 
bination Debit and Credit Ticket or sep- 
arate Debit and Credit Tickets if preferred; 
however, the use of separate debit and 
credit tickets usually entails considerably 
more work than where the combination 
ticket is used. 

A form of requisition for items with- 
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drawn from the vault is essential and the 
space provided thereon for other than the 
description of the items should assure that 
the proper entries will be made in all places 
where the asset is registered in the account. 
In other words, this record should provide 
in general for just the reverse action as 
the entries provided on the original record. 
The Original Entry Record and the Requisi- 
tion for Items Record should be in bound 
books. 

Where the departments acts as transfer 
agent or registrar there should be a Stock 
Transfer Record, Stock Ledger and Stock 
Registration Record. The forms referred to 
above are what we would term an original 
set-up of assets for each account. It is of 
course important to have other records 
which indicate in some instances the assets 
held by the trust department for all 
accounts; also other records which are 
helpful in the operation of all accounts and 
for the purpose of providing checks to avoid 
errors. 

Cards should be provided to record all 
bonds and all stocks held by all accounts 
in the department. Bond cards should carry 
signals or tabs to indicate the months in 
which coupons are due. The stock card 
should carry similar signals or tabs for the 
months when dividends are anticipated. 
Both cards should be filed alphabetically 
under the name of the debtor corporation 
in case of bonds and the name of the com- 
pany in case of stocks. 


Tickler and Diary System 


An adequate tickler and diary system is 
essential to the safety of operation. A trust 
department cannot be operated with any 
degree of assurance that all matters re- 
quiring attention at a particular time are 
attended to without these records. These 
records will be prepared from the New 
Account Work Sheet or the book of original 
entry record or the vault requisition for 
items in the case of assets in the opening 
or closing of accounts, and from special 
sources as required. The Diary System con- 
sists of one card for each day of the year, 
all holidays included, with an extra card 
for the 29th day of February of leap year. 
The cards for all fixed legal holidays are 
entirely ruled off, and no notations are 
made on these cards, but are inserted on 
the card for the date immediately preced- 
ing the holiday. The Diary System is a 
perpetual record of future duties. On this 
record proper notation is made of such mat- 
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ters as date for termination of trust; date 
beneficiary will attain certain age which 
will affect operation of trust; notice to pre- 
pare and file annual or regular reports to 
court or others; notice re dates notes out- 
law; notice re expiration of lease; notice re 
expiration of time limit for any purpose, 
and all other matters which need be brought 
to attention on any certain date. 

The Tickler Cards are used for bringing 
to the department’s attention any matters 
affecting recurrent duties, such as collection 
of rents; collection of interest and principal 
on notes; collection of any other payments 
that are to be made at stated or fixed 
intervals other than coupons from bonds, 
registered bond interest and dividends; for 
disbursements of any kind which are to be 
made at stated intervals; preparation of 
statements of receipts and disbursements. 
In other words, any matter that is going to 
require action on various dates should be 
noted on the Tickler Cards. 

These cards should be filed in chron- 
ological order with divisions to indicate the 
months of the year, and daily divisions for 
current month. 

The Tickler Card can be used for bring- 
ing attention to the necessity of sending out 
a statement covering the amount due for 
any purpose. The card can then be ad- 
vanced to the date payment is due. When 
payment is received, it should be noted in 
space provided on card and the card then 
advanced to date on which it will again be 
necessary to send a notice. 


Change of Address and Instructions 


All information relative to change of 
address and instructions is inserted on this 
form and the fact that the proper notation 
has been made is indicated, after which the 
sheet is approved and filed in the paper file 
of the account. All changes of instructions 
should be approved by an officer of the trust 
department. 


Closed Account Work Sheet 


When an account is closed, one of these 
sheets must be used to see that the proper 
entries are made. The proper use of this 
sheet will eliminate difficulties caused by 
closed records being left in active records. 
It is quite as important that an account be 
properly closed as it is to have it properly 
opened. 


Files for Papers and Correspondence 


The legal size folder is preferred as this 
permits of the filing of legal papers as well 
as the correspondence in one folder. 
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For ease in finding folder after it has 
been filed, we recommend using folders with 
right-hand tabs only, and alphabetical divi- 
sion boards with left-hand tabs. 

Prepare a gummed label giving number 
of account, prefixed with letter designating 
type of account, followed by name under 
which the index card indicates account will 
be found; e.g., “E-4 GEARY, JOHN.” Dif- 
ferent colored labels indicating different 
kinds of accounts may be used if desired. 
This aids somewhat in locating folder 
quickly. 

Correspondence pertaining to one account 
should always bear the account number— 
either typed on at time of writing letter, or 
affixed in pencil by file clerk, to insure its 
being returned to the proper file. All corre- 
spondence should be filed chronologically 
on a manila tag-back punched with two 
holes through which a fastener has been 
inserted. 

The papers belonging to the account 
should be filed in the same manner, being 
certain that all papers which should be 
registered in “Important Papers Regis- 
tered” bear account number, document num- 
ber and initials of person making entry. 

Place both files—papers and correspon- 
dence—in the same folder. 

Fasten two or more sheets of a letter or 
document together but never fasten different 
letters together. 

When correspondence or papers are re- 
moved from file insert “Out” card showing 
what has been removed and by whom; when 
returned remove “Out” card and cancel 
notation. 


In filing “Important Papers” do not place 
in regular file original declaration of trust, 
trust agreement or any other important 
papers that are not recorded in the official 
records of the county. Original documents 
such as these should be described on Mis- 
cellaneous Property Sheet, and the docu- 
ment filed with the assets of the account in 
the vault. The procedure for depositing or 
removing them from the vault is the same 
as for other items. For deposit enter in 
Original Record; for removal, enter on 
Vault Requisition for Items. 


Files in Vault for Securities 


We recommend that all securities be filed 
flat without folding; that a good quality 
strong pouch 11 inches high and 17 inches 
wide closed on three sides and open at the 
top be used. 

Where a large volume of bonds with the 
same coupon maturity dates is in one 
account, it is advantageous to have pouches 
with varying sized gussets, but for the 
average sized account the plain pouch is 
quite satisfactory. 

Have top of pouch (when standing up- 
right) open. Place the name of the account 
in the left-hand corner at top and the num- 
ber of the account about the middle of 
pouch at top, using the right-hand top cor- 
ner for stamping “Bonds” and the months 
that the coupons attached to the bonds held 
in the pouch mature: thus, Jan.-July-Feb.- 
Aug., Mar.-Sept., etc. 

For temporary accounts the name and 
number could be inserted in pencil so that 
if the account were closed or the bonds 
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delivered, the pouch could be used for 
another account. However, we recommend 
that the months Jan.-July, etc., be entered 
with a rubber stamp. 

Arrange the bonds for any one account 
first as to the coupon maturity dates and 
then place them under each coupon maturity 
date in alphabetical order until all the 
bonds for one account have been filed. Place 
the stock in one pouch (or as many pouches 
as are required to hold it) in alphabetical 
order, according to the name of the com- 
pany. Show name or title of account, 
account number, and stamp in upper right- 
hand corner “Stock,” then file pouch im- 
mediately following bond pouch. 

File the important papers of the account 
(those papers that are original and unre- 
corded) in a separate pouch following the 
stock. 

Where any quantity of jewelry, precious 
stones, etc., is on hand, it is best to seal 
them in the presence of two officers and 
bank auditor, tag, number, and place in a 
separate security file. It will save consider- 
able annoyance in the usual operations. 


Collection of Proceeds of Coupons 


For the collection of the proceeds of 
coupons due in any one month a Coupon 
List Sheet should be provided in the system. 
On or about the 18th or 20th of each month, 
the Coupon List is made up showing all 
coupons due for the following month. To 
call attention to the fact that the Coupon 
List should be prepared, a tickler card is 
made out for the day found to be most con- 
venient to start preparing the list. Proceed 
as follows: 

Take the asset books for all accounts; 
start at the beginning and turn to the Bond 
Sheets found under each account that 
describe bonds having coupons that mature 
during the month for which the list is 
being prepared. Take the Coupon List, fill 
in the month, then the account number and 
name. Only insert this data once, irrespec- 
tive of the number of different issues that 
may have coupons for that month. 

Then from the Bond Asset Record fill 
in the proper information under each head- 
ing. Leave no blank lines on the coupon 
list; rule off any unused lines. 

The Coupon Envelopes are prepared from 
the Bond Cards by “pulling” each card that 
has a signal for the month. Each envelope 
must show the account number and name, 
date coupons are due and where payable. 
Describe the issue and make one envelope 
for each class of coupons and one for each 
account. 
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When the above has been done, sort the 
coupon envelopes numerically. In cutting, 
remove from its proper location in the vault, 
the security pouch for the account and re- 
move all contents. The bonds should be in 
alphabetical order, the same as the bond 
sheets in the Asset Register under each 
coupon maturity date for each account. 
Detach the proper coupons, checking against 
the Coupon List and the Coupon Envelope. 
As the list and envelopes have been pre- 
pared from different sources of information 
it is a check on the correctness of the work. 
In addition, the method of filing securities 
gives an added check as the pouch for the 
month should contain all bonds held for any 
one account that has coupons maturing that 
month. 

In the event that you should find more 
bonds in the pouch than the list or en- 
velopes call for, you would certainly trace 
the matter at once and ascertain why. 

The Coupon List serves as the vault re- 
quisition for cutting and removing the 
coupons. 


Collection of Dividends 


About the same time of the month as the 
Coupon List is prepared, make up the 
Dividend List for all dividends anticipated 
for the following month for each account. 
In preparing this list proceed as follows: 

Remove each Stock Card with signais 
indicating that a dividend is anticipated for 
the month for which the Dividend List is 
being prepared. Then fill in the proper 
information in each space provided on the 
Dividend List. After all Stock Cards have 
been gone over, the list should be checked 
as to its correctness by another. The list is 
then ready for use. 

The teller keeps it before him and checks 
the incoming dividends. Should the amount 
received differ from the amount anticipated 
as shown on the list, it is his duty imme- 
diately to ascertain why. Was a higher or 
lower or extra dividend declared? If no 
dividend is received when it is expected, the 
reason why is ascertained and the informa- 
tion noted under “Remarks.” Should a divi- 
dend be passed or dates of payment changed 
from the usual ones, these facts are noted 
and the clients advised (the latter subject 
to approval of an officer). 

Should dividends be received from a cor- 
poration for some of the accounts and not 
for others, immediately send a tracer around 
the bank to see if it may have gone to some 
other department. If it is not located or is 
not received in the next few mails, the 
company is so advised. 
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Income Tax Record 


In all accounts which are required to file 
an income tax return or make a fiduciary 
return, this sheet is inserted in the cash 
ledger immediately following the ledger 
pages. 

A tickler card should be made out for the 
time of the month when the bookkeeper’s 
duties are the lightest, calling attention to 
the Income Tax Ledger pages. These should 
be made up for each account monthly, thus 
eliminating a large amount of tedious labor 
at the end of the year. 


Will Record 


All wills naming the fiduciary as execu- 
tor, co-executor, trustee, or co-trustee, and 
deposited for safekeeping, are recorded on 
this card and the information entered in the 
space provided. The card is then filed in 
alphabetical order under a special division 
marked “Wills” which is kept in the name 
index file. 


Changes of Address and Instruction 


A sheet should be used for all changes 
of address and instructions. This sheet 
should be originated by the officer receiv- 
ing the information and should carry com- 
plete data, note the source from which the 
change or instruction was received, give 
the details of same, and provide a space for 
notation upon all records affected. After 
each record a space should be provided for 
the check of the person making the change, 
together with the date of change, and should 
be returned to the originating officer for 
approval prior to filing. 


Closed Account Work Sheet 


This sheet should provide practically the 
reverse information to that provided on the 
New Account Work Sheet, and should be 
originated by the official authorizing the 
closing of the records. After the proper 
action has been taken, and noted and 
checked by another, the sheet should be 
returned to the originating officer for ap- 
proval prior to filing. 


The “Tie-in” of the Records 


When items are received they are always 
immediately entered on the Book of Orig- 
inal Entry, except Cash. This, then, is really 
the starting point of all records. We can 
rest assured that the necessary asset sheets 
will be made out and the correct informa- 
tion placed on the proper bond or stock card, 
and that the necessary tickler or diary en- 
tries will be made, because the entries that 
appear in the Book of Original Entry can- 


The not-so-tired 


business man 


He saves energy. He uses modern 
aids. He turns many times daily 
to the telephone, using its power 
to put him in the right place at 
the right time. With Sequence 
Calling Service, one executive 
recently “covered” regional sales 
supervisors in 49 cities in four 
hours! That typifies the ease with 
which Bell System Telephone 


services help to get things done. 


Bell Telephone 
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not be completed unless the proper records 
have been prepared. 

The use of the New Account Work Sheet 
makes certain that all records will be made 
that are not covered by the Book of Orig- 
inal Entry, so we need have no worry, from 
the standpoint of our forms, about the 
proper set-up of our accounts. 

Now let us consider the daily work. How 
can we be sure that all matters requiring 
attention will be brought to our notice? 
Naturally, we cannot depend upon our 
memories, sO we use the Diary and the 
Tickler. Each day the diary card for that 
particular day is carefully examined and 
all matters noted thereon are immediately 
attended to. The Tickler cards likewise 
bring to our notice what matters require 
attention, and the card shows just what is 
to be done. These two records make it pos- 
sible for a trust officer to have a moment’s 
peace of mind, and not be continually won- 
dering if everything that should have been 
done has been attended to. 

We must be sure all coupons are clipped 
and presented for payment at the proper 
time. Our tickler card instructs us to pre- 
pare the Coupon List for all coupons ma- 
turing the following month, but how are we 
to know just what coupons do mature the 
following month? Our system takes care of 
that and also automatically furnishes a 
number of checks on the correctness of our 
work without any special effort being ex- 
erted. 

The same is true in regard to the collec- 
tion of dividends. 

Our records are so designed that the time 
for making collection of all proceeds or 
making any payments is promptly called to 
our attention. Also, statements of receipts 
and disbursements will be accurate when 
they leave our department. 

Whenever an account is closed, the Closed 
Account Work Sheet provides for closing 
out all records in connection with the ac- 
count, thus avoiding the possibility of 
carrying dead records with active ones. 

The system provides proper checks to see 
that all matters are promptly attended to 
without cumbersome detail. 

If we receive notice of a change in the 
status of some company whose bonds or 
stock are held by our department, we can 
ascertain immediately just how many bonds 
or how many shares of stock we are hold- 
ing and for whose account. 

Full details relative to taxes, insurance 
and rents are always available. 

No difficulties are experienced in prepar- 
ing income tax returns. At the end of each 
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year the information for the return is all 
ready and needs only to be transcribed on 
the income tax form. 

With all this information available, still 
the system is not cumbersome, for in seek- 
ing information relative to any one account, 
we have only to look in the Asset Ledger 
to secure all necessary information as to 
property held, our duties, etc., in the Cash 
Ledger for cash, the Files for all copies of 
documents and correspondence and the 
Vault for the securities. 

Importance of Tickler and Diary 

No trust department can hope to operate 
efficiently without these records or their 
equivalent. We emphasize this point here 
because the trust department just starting 
out may not have realized the full im- 
portance of such records and failure to 
make use of them invariably leads to 
trouble. 

In the system of trust department forms 
and records which we have just described, 
we have endeavored, as far as possible, to 
render the keeping of both tickler and 
diary entries an easy matter. 

You have already noted that in the Book 
of Original Entry the matter of both the 
Tickler and Diary are brought to your at- 
tention so you will not fail to make proper 
entries. Similar provisions are made on the 
New Account Work Sheet, the Change of 
Address and Instructions, Record of Pay- 
ments, asset sheet, Insurance Record, and 
Rent Record. To facilitate the removal of 
entries no longer required on either tickler 
or diary, notations relative to such action 
being taken appear on the Vault Requisi- 
tion for Items, and Closed Account Work 
Sheet. 

These notations relative to the Tickler 
and Diary are so. placed on the various 
forms that the record cannot be completed 
without the necessary entry being made, 
the entry on one form leading to another. 

The purpose of again bringing these 
matters to your attention is to emphasize 
more forcibly, if possible, the important 
place held by your Tickler and Diary sys- 
tems in your trust operations. No matter 
what method you may now be using, by all 
means check it very carefully to see that 
it all ties in in such a manner as will min- 
imize the amount of dependence placed up- 
on the memory of the members of the 
staff. 

There are a few general diary dates that 
should be made in all departments, irre- 
spective of the requirements of any certain 
account. For example, you should have 
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diary notations covering all dates on which 
real estate taxes of all kinds—city, county, 
state, etc.—become delinquent. These 
should be “Annual” notations so that your 
attention will be called to the matter at the 
proper time annually. Similar annual nota- 
tions should appear on your Diary suffi- 
ciently in advance of the delinquent date to 
enable your department to prepare from 
the Tax Record a list of all real estate on 
which taxes are to be paid. This also en- 
ables you to see that you have funds avail- 
able with which to make payments. 

You may at some time be handling the 
affairs of a corporation. As corporations 
are usually required to file certain reports 
or pay certain taxes or assessments on or 
before a certain date, and their failure to 
do so usually carries with it a penalty and 
may affect their corporate existence, it is 
very important that the requirements be 
complied with at the proper time. 

We do not believe a trust department 
should wait until actually representing a 
corporation which would necessitate their 
making such reports, etc., before they make 
diary entries to cover. We therefore recom- 
mend that you consult your attorney and 
secure from him a list of all reports and 
tax requirements of your state covering 
corporations, real estate or other taxes and 
make proper diary notations to cover. This 
list should also include entries which will 
call attention to the dates on which objec- 
tions should be filed against assessed valua- 
tions, etc., the dates on which corporations 
are required to make reports to the United 
States Government relative to “Annual In- 
formation Return,” “List of Dividend Pay- 
ments,” and any city requirements such as 
“License Taxes,” etc. The same procedure 
should be followed relative to Federal In- 
come Tax Returns and State Income Tax 
Returns, if the latter are required. 

Income Tax Record is so arranged that 
the information can be easily transcribed 
from each account, quickly proven for the 
month and totalled for the period or year. 
It is a great convenience in preparing the 
return to be filed and provides a permanent 
record that can later be referred to without 
loss of time or question as to accuracy. 

The precautionary foresight exercised by 
your trust department relative to diary and 
tickler entries herein suggested will do 
much toward adequate operating methods. 


Statements 


‘It should be borne in mind that satisfied 
clients of your trust department, and well 
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pleased beneficiaries of the trusts or ac- 
counts which you administer, will always 
be a source of new business for your de- 
partment, and that one of the very best 


salesmen for your department is your 
method of putting out work in a satisfac- 
tory and professional manner. 

Therefore, your statements of receipts 
should always be prepared with the utmost 
care, in order to insure their correctness, 
and also to be easily understood by those 
who may not be familiar with accounting 
methods and practice. 

Of course, the most essential requirement 
of the statement is that it reveal the exact 
condition of the account. If it is a state- 
ment of receipts and disbursements of in- 
come, you must be certain that it shows 
that all income due and payable has been 
received, or if not received, that an ex- 
planation is given. 

Check your method of preparing state- 
ments and see that all possible safeguards 
are being used. 


Auditing 


Wherever possible, arrangements should 
be made so that your trust department 
may have the benefit and advantage of a 
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continuous audit being made of your de- 
partment by some division of your bank or 
company other than your trust department. 

The use of the Book of Original Entry, 
and Vault Requisition for Items, as out- 
lined, provides an easy manner for conduct- 
ing a continuous audit. The person making 
such an audit is assured that no receipt 
will be given for any items without its 
being shown in the Book of Original Entry. 
In order to see that the items are properly 
set up on the correct records of your de- 
partment, he merely has to check the rec- 
ords themselves and indicate that he has 
done so by placing his initials in the space 
provided in the Book of Original Entry. 
The reverse is true in the Vault Requisi- 
tion for Items. 

This continuous audit makes it possible 
for the Bank’s auditing department to make 
a periodical audit of the items held by the 
department, with a degree of certainty and 
accuracy in no other way possible. Merely 
to check the items held by the department 
as shown by the asset records is, as we 
view it, far from being an efficient or ac- 
curate audit of the department. 


Securities in Transit 


When you have occasion to exchange 
temporary bonds or certificates for defini- 
tive or permanent bonds, fully registered 
bonds for bearer bonds or vice versa, to 
forward bonds to be registered as to prin- 
cipal or be released from registry as to 
principal, or to forward stock for transfer, 
sale, etc., and the items are destined to an 
out-of-town point, always forward by regis- 
tered, insured mail or by express, sending 
your original letter of advice with the se- 
curities or other items of value. 

In making withdrawals from the vault of 
the securities that are to be forwarded, use 
Vault Requisition for Items. 

When filling out this form for the with- 
drawal, be sure to make your entries com- 
plete. For example, write sufficient informa- 
tion so that exactly what is to be done will 
be clear not only to those who are handling 
the transaction, but will provide a clear ex- 
planation to any other person. 

The required entries on this form will 
show exactly what is done with the items 
that are withdrawn, and when items have 
been forwarded for exchange or transfer, 
the entry cannot be properly completed 
until the exchanged or transferred items 
are returned. 

After all required action has been taken, 
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the page should be ruled off, preferably 
with two diagonal red lines across the en- 
tire page. 

When you forward items, you should esti- 
mate the length of time that would ordi- 
narily expire before the item or its 
equivalent is returned, and as an additional 
precautionary measure, make up a tickler 
card to call the matter to your attention. 

In most banks the registered mail from 
and to the trust department is handled by 
those handling similar items for the entire 
bank. Of course, -you want to be certain 
that there is a complete record, without a 
break, covering all registered mail items 
to and from your trust department. If your 
regular registered mail record for the bank 
provides for outgoing items, showing date, 
from whom and to whom, contents, sealed 
by and witnessed by, and these entries are 
made on numbered pages or numbered 
lines, etc., the trust department should take 
the receipt of those handling the registered 
mail items, either on the Vault Requisition 
for Items, or on a copy of the letter of ad- 
vice, depending upon the nature of the 
transaction. 

For incoming items for the trust depart- 
ment, either by registered mail or express, 
there should be a hard and fast rule that 
delivery is to be made only to certain au- 
thorized persons who will immediately 
make proper record thereof. Such items 
should never be indiscriminately delivered 
to members of the staff of the trust de- 
partment. They may be very much occupied 
with other matters at that particular mo- 
ment, and the item, which might consist of 
valuable bearer securities, be inadvertently 
misplaced in a desk without proper record 
being made. 


Safeguards re Securities 


We have suggested a complete system of 
trust department operations which provides 
definitely for tying up all items received 
and makes certain, by proper checks, that 
the necessary records will be made for 
every transaction. 

The method of operations suggested in- 
sures entries being made on the necessary 
auxiliary records, such as bond and stock 
cards, tickler and diary systems, tax, in- 
surance and rental records which is so 
essential to efficient and smooth operations. 
All of these records tie together in such a 
manner that there is never a moment dur- 
ing the life or operation of any account 
that you do not have a complete record of 
all transactions, giving your department the 
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The only medium through 
which the rulings, past or cur- 
rent, of the New York Stock 
Transfer Association are 
made available. 





KEEPS UP TO DATE THE FULL INFORMATION ON: 


Documents necessary when transfer is by an Executor or Administrator. 
When a Court Order is necessary before transfer. 

When an Inheritance Tax Waiver is necessary (and how and where to 
obtain). 

Documents necessary when transfer is by a Guardian. 

Requirements in case a “Stop” has previously been filed against the 
transfer of the certificate. 

Proper forms of endorsement when other than an individual's signature 
is involved. 

Documents necessary when transfer is by a Trustee. 

Documents necessary when transfer is to a Trustee. 

Proper forms for guarantee of signature. 

When a release under the Federal Estate Tax is necessary. 

Documents necessary when transfer is by a corporation. 

Proper forms of inscription when transfer is to Joint Tenants or Tenants 
in Common. 

When copy of Will must be submitted and points in it to be noted. 
Documents necessary when transfer is being made by Executor or Adminis- 
trator before expiration of the time limit for presentation of claims against 
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maximum of safety with the minimum of 
effort. 

This is accomplished by constant checks 
made in the ordinary course of procedure, 
and not by special attention being given to 
checking as a separate operation. This lat- 
ter provision is of growing importance to 
your trust department as volume of busi- 
ness increases. 

Having provided a complete set of forms 
and records for your trust department, and 
a method of operations that will accom- 
plish the objects above set forth, you will 
have the physical means, so far as records 
are concerned, of caring adequately for the 
property committed to your care in your 
fiduciary capacity. 

There is, however, another safeguard 
which requires your attention, and that is 
to see that your vault protection is ade- 
quate. We believe the same care should be 
given all securities held in a fiduciary ca- 
pacity, and should at least be equal to the 
care and protection given cash or securities 
owned by your bank or company. 

By equal degree of care, we mean they 
should be lodged in an equally secure place 


Documents necessary when transfer is by a Receiver. 


and be given the same number of safe- 
guards. As an illustration: Let us take the 
case of a bank having only one vault which 
contains safe deposit boxes to which cus- 
tomers have access, and also safes in which 
the cash and securities of the bank are 
lodged, the latter being located behind a 
grille partition and access being had to the 
space behind the grille by means of a door 
that is always kept locked when not in use. 
If securities held by that bank in a fidu- 
ciary capacity are kept behind the grille, 
in a compartment of the same safe as is 
used to hold the bank’s cash and securities, 
or in another safe equally secure, we should 
term that an equal degree of protection. 
On the other hand, should a large safe 
deposit box located outside the grille be 
used for holding securities held by the bank 
in a fiduciary capacity, we would not con- 
sider that an equal degree of protection. 
Similar comparisons could be made under 
differing conditions, such as vaults being 
used with varying thicknesses of doors, 
with and without modern time locks, etc. 


The twelfth and concluding article of this 
series will appear in the May issue. 





p rudent business men, careful not to 


take unnecessary risks, always observe 


the old adage: 
‘Never give your check to a stranger.’’ 


Thoughtful bankers avoid preventable 
delay and needless risk of loss by routing 
their customer’s checks through an insti- 
tution widely and favorably known for its 


excellent collection facilities. 
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Personnel Changes in Trust Institutions 


CALIFORNIA 

San Francisco— Anglo California Na- 
tional Bank announces the appointment of 
William Pabst as vice-president and man- 
ager of the new San Jose branch. Mr. Pabst 
was president of the merged San Jose Na- 
tional Bank. Dana Bing, vice-president of 
the merged First National. of Bakersfield, 
has been made manager of Bakersfield 
office, and G. W. Gunter, manager of East 
Bakersfield office. Official staffs of the ab- 
sorbed banks continue and directors are 
members of the respective advisory boards. 

Long Beach—R. E. Hagenbruch was re- 
cently elected to succeed C. C. Auge as 
trust officer of Western Trust & Savings 
Bank. 

Los Angeles—California Trust Company 


has appointed Yale C. Porch as comptroller.: 


San Francisco—Three major personnel 
changes in the trust department of Bank 
of America are announced by W. J. Kiefer- 
dorf, vice president and senior trust offi- 
cer. George D. Schilling, trust officer in 
charge of the Northern California Branches 
Division, is being transferred to the bank’s 
Legal Department, to act as an assistant to 
Louis Ferrari, vice president and counsel. 
Walter A. Bruns, trust officer in charge of 
the Fresno District, will succeed Schilling 
as trust officer in charge of Northern Cali- 
fornia Branches Division, supervising trust 
activities of the bank’s branches from the 
Oregon Line to Tehachapi. Ulysses A. Grib- 
ble, trust officer in charge of the Bakers- 
field District, is being given the additional 
responsibility of supervising the important 
Fresno District. Gribble will administer 
trust department functions in Fresno, 
Madera, Kings, Tulare, Mono, Kern and 
Inyo Counties and portions of Merced 
County. 

COLORADO 

Denver—Denver National Bank has re- 
cently elected R. G. Van derVort as an 
assistant trust officer. 


CONNECTICUT 

Waterbury — Winthrop W. Spencer has 
been elected a vice-president of Colonial 
Trust Company. 

FLORIDA 

Miami — Stanley Milledge has been ap- 
pointed vice-president of Little River Bank 
and Trust Company, affiliate of First Na- 
tional Bank of Miami. 
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Miami—Leonard A. Usina has been elect- 
ed president of Florida National Bank & 
Trust Company, succeeding B. S. Weathers, 
honorary president and active vice-presi- 
dent of Florida National Bank at Jackson- 
ville. Mr. Usina has been vice-president 
and cashier since 1932, and was previously 
with the Florida National at St. Peters- 
burg. 

GEORGIA 

Augusta—Dewey H. Johnson, formerly 
cashier, has been elected vice-president and 
cashier and Hoyt Mason, assistant cashier 
of Citizens & Southern National Bank. 

Savannah—Citizens & Southern National 
Bank has elected J. H. Murphey, formerly 
with Southern Cotton Oil Co., as an assis- 
tant vice-president. 


ILLINOIS 

Quincy—lIllinois State Bank has promoted 
F. N. Casburn from cashier and trust officer 
to vice-president and trust officer. His for- 
mer post is now assumed by J. W. Nethery, 
formerly assistant cashier. 

Blue Island—William H. Weber, chair- 
man of Cook County Republican Commit- 
tee, has been elected president of First 
National Bank. He _ succeeds Christian 
Krueger, who becomes chairman of the 
board. 

INDIANA 

Fort Wayne—Ralph H. Talbot, formerly 
of Detroit, has been made assistant vice- 
president of Fort Wayne National Bank, in 
charge of the mortgage loan department. 


KANSAS 
McPherson—Lucien Gray, treasurer of 
Central Trust Company of Topeka, has been 
elected president of McPherson Citizens 
State Bank here, succeeding his father, the 
late C. M. Gray. 


KENTUCKY 


Louisville—Arch B. Davis has been elect- 
ed vice-president of Liberty National Bank 
& Trust Company, in charge of the depart- 
ment of banks. Mr. Davis had been a vice- 
president of Citizens Union National Bank 
here until about a year ago, and was a for- 
mer secretary of the Kentucky Bankers As- 
sociation. 

MASSACHUSETTS 

Springfield—Springfield Safe Deposit & 
Trust Company has elected Gerald N. 
Hakes as an assistant treasurer. 
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MICHIGAN 
Detroit—Union Guardian Trust Company 
recently appointed H. H. Schoenberg as a 
trust officer. 
MINNESOTA 
Minneapolis—First National Bank & 
Trust Company announces that George 
Everitt, formerly with Blyth & Company, 
has become a member of the investment de- 
partment of the bank. 


MISSISSIPPI 


Laurel—H. H. Chambliss has been ele- 
vated to the presidency of Commercial Na- 
tional Bank & Trust Company from vice- 
president and trust officer, succeeding the 
late S. M. Jones. D. U. Maddox, cashier, has 
also been made vice-president. 

Meridian—Merchants & Farmers Bank 
announces the election of C. H. King, for- 
merly cashier, and F. Y. Whitfield, formerly 
assistant cashier of First National Bank in 
Meridian, as vice-presidents. C. R. Lewis, 
assistant cashier, becomes cashier. 

Jackson—J. M. Quin and A. R. Tillman, 
formerly assistant cashiers, have been pro- 
moted to vice-presidents of Jackson State 
National Bank. R. L. Hagaman, Jr., has 
been made cashier. 


Jackson—Deposit Guaranty Bank & Trust 
Company has appointed M. B. Emmich, for- 
merly Louisiana and Mississippi bank ex- 
aminer, as assistant cashier. 


MISSOURI 

Kansas City—Erle H. Henderson has re- 
signed the vice-presidency of Detroit Trust 
Company, Michigan, to become assistant 
trust officer of City National Bank & Trust 
Company of Kansas City. Mr. Henderson 
was manager of Imperial Canadian Trust 
Corp. at Calgary, Canada, prior to going to 
Detroit, and will be in charge of trust new 
business in his new post. 


NEW HAMPSHIRE 
Dover—Harold A. Holbrook has resigned 
as treasurer of Cheshire County Savings 
Bank at Keene to become assistant to the 
president of Strafford National Bank. Mr. 
Holbrook had previously been cashier of the 
First National Bank at Manchester for 


many years. 
NEW JERSEY 


Trenton—Harold Ray, executive  vice- 
president of First-Mechanics National Bank, 
since merger of the old Mechanics National 
Bank in 1932, was recently elected president 
when the Hon. Edward C. Stokes, former 
governor of New Jersey, relinquished that 
post to continue as chairman of the board. 

Newark—National State Bank has pro- 
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moted Fred I. Wilson from assistant trust 
officer to the trust officership, as successor 
to Charles W. Cary. 


NEW YORK 

Binghamton—First National Bank an- 
nounces the promotion of Ray M. Gaffney 
from cashier to vice-president of the bank. 
He will take over functions of the office held 
by the late A. J. Parsons. 

New York City—Manufacturers Trust 
Company has announced the election of H. 
C: V. Cann as an assistant secretary. 

New York City—Empire Trust Company 
has promoted Walter E. Orvis, formerly 
assistant secretary, to assistant trust 
officer. 

Schenectady — Ralph H. Rue, assistant 
treasurer of Schenectady Trust Company, 
has been appointed to the additional post 
of an assistant trust officer. 

Rochester — Central Trust Company has 
elected F. Dwight Sage as assistant vice- 
president. Francis Beattie was appointed 
assistant secretary upon promotion of 
Homer Klumpp to treasurer. 

New York 
City — Henry 
F. Wilson, Jr., 
familiar- 
ly known 
throughout the 
banking and 
trust frater- 
nity as “Harry” 
Wilson, who 
was associated 
with the Bank- 
ers Trust Com- 
pany of New 
York for the 
last thirty 
years, during 
eighteen of 
which he 
served as vice-president in charge of the 
personal trust department, has been elected 
chairman of the board of Fiduciary Coun- 
sel, Inc., New York, an organization spe- 
cializing in investment counsel. Jackson 
Martindell continues as president of the 
organization and Clinton Davidson con- 
tinues as vice-president. Mr. Wilson has 
been elected also chairman of the board of 
The Estate Planning Corporation, an affili- 
ated organization. 


NORTH CAROLINA 
Raleigh—Thomas G. Chapman has been 
elected trust officer of First-Citizens Bank 
& Trust Company, at the Raleigh office. Mr. 
Chapman has been prominent in Charlotte 
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banking and trust work and in his new 
position will have charge of the trust busi- 
ness of all branches of the First-Citizens. 

Smithfield—W. L. Williams, for many 
years state bank examiner, has joined First- 
Citizens Bank & Trust Company, Smith- 
field, in an official capacity. 

Durham—tThe Fidelity Bank has recently 
elected K. P. Lewis as a vice-president and 
H. C. Barbee as an assistant trust officer. 


OHIO 

Toledo—Ohio Citizens Trust Company an- 
nounced this month the election of A. C. 
Brown as president to succeed H. M. Cor- 
bett. Mr. Brown resigned from the presi- 
dency of the Federal Land Bank at Louis- 
ville, Ky., to assume his new post. 

Cincinnati—Following the recent resigna- 
tion of Edward J. Hoff from vice-presidency 
of Central Trust Company, Max C. Rieker, 
assistant cashier, has been placed in charge 
of the Court-Vine branch. 

Toledo—Toledo Trust Company has ap- 
pointed J. D. St. John assistant treasurer as 
successor to W. K. Corson in charge of West 
Toledo office. 

Toledo—R. J. Comstock, formerly assis- 
tant treasurer of Toledo Trust Company, 
and Roy W. Kraft have been elected to 
vice-presidencies. 

OREGON 

Portland — First National Bank has re- 
cently appointed F. H. Chapman to the 
position of assistant vice-president. 


PENNSYLVANIA 

New Brighton—Daniel M. Evans, Pitts- 
burgh attorney and specialist in trust and 
estate work, has been elected trust officer 
of Beaver County Trust Company. Mr. 
Evans fills the post until recently held by 
Norman Mortensen and was formerly trust 
officer of Pennsylvania Trust Company and 
Colonial Trust Company of Pittsburgh. 
James L. Duff was promoted to assistant 
trust officer of the company. 

Philadelphia—Fidelity-Philadelphia Trust 
Company announces the appointment of 
Sylvanus Wimley as an assistant treasurer. 

Harrisburg—William S. Snyder, Harris- 
bury attorney, has been selected as chair- 
man of the board of the new Capital Bank 
& Trust Company of which Walter E. 
Burns is president. Andrew S. Patterson, 
formerly president of the predecessor Union 
Trust Company, has been chosen as vice- 
president and treasurer; Warwick Ogelsby, 
formerly president of the other predecessor 
institution, the. Commonwealth Trust Com- 
pany, is vice-president and secretary and 
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John D. Leib has been named assistant to 
trust officer Paul Ellenberger. 

Philadelphia—Pennsylvania Company for 
Insurances has appointed William Gonzalez 
as an assistant trust officer. 

Reading — William V. Davies has been 
elected a vice-president of Reading Trust 
Company. 

Pittsburgh—Frederick G. Blackburn has 
been elected to succeed the late James R. 
Mellon as president of City Deposit Bank 
& Trust Company. Mr. Blackburn has been 
executive vice-president of the trust com- 
pany and was previously with Carnegie 
Steel Company and later a partner of 
Moore, Leonard & Lynch. 

Carlisle—Carlisle Deposit Bank & Trust 
Company elected William H. Smith of 
Philadelphia as executive vice-president to 
succeed Walter Burns. 

Bryn Mawr—William Mooney has been 
elected president of Bryn Mawr Trust 
Company. He was formerly vice-president 
and succeeds Jesse Hall, now chairman of 
the board. Daniel Kennedy was made vice- 
president and title officer. 


TEXAS 

Galveston—O. B. Chapoton resigned re- 
cently from the vice-presidency of Dallas 
Bank & Trust Company, Dallas, to become 
active vice-president of City National Bank 
here. 

Dallas—Dallas Bank & Trust Company 
announces election of J. T. McMillin as vice- 
president to succeed O. B. Chapoton. Mr. 
McMillin was formerly a deputy Banking 
Commissioner of Texas and has recently 
been with the Federal Reserve Bank of 
Dallas. 

San Antonio—Major-General James F. 
McKinley, Adjutant General of the United 
States Army, is resigning his official post 
to become president of the National Bank 
of Fort Sam Houston. 

Dallas—Ray Hopper has been promoted 
by Mercantile National Bank from assis- 
tant cashier to the vice-presidency. 

Houston—Second National Bank has ad- 
vanced assistant cashier H. M. Seydler to 
active vice-president. Herbert Rowe, audi- 
tor, was elected comptroller. 


VIRGINIA 
Lexington—I. R. Alphin has been elected 
president of First National Bank, succeed- 
ing the late Estes Vaughan. T. B. Shack- 
ford, vice-president, has been elected to the 
newly-created post of second vice-president 
and trust officer. 
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WASHINGTON 

Seattle—J. W. Maxwell, chairman of the 
executive committee of National Bank of 
Commerce, has succeeded to the chairman- 
ship of the board until recently held by the 
late Manson Backus, pioneer Northwest 
banker. Homer L. Boyd, president of Marine 
National Corp., was elected a vice-president 
and the position of chairman of the execu- 
tive committee was abolished. 

Spokane — Old National Bank & Union 
Trust Company has appointed Lyman C. 
Reed and C. F. Hamlin, assistant cashiers, 
to additional post of assistant trust officers. 


WEST VIRGINIA 

Charleston—National Bank of Commerce 
has announced the election to the presidency 
of H. E. Bek, succeeding Edward Hess. 

CANADA 

Toronto—Premier Trust Company has re- 
cently announced the appointment of N. S. 
Watt as secretary of the company. Mr. 
Watt has had extensive trust experience 
and is a member of the Chartered Institute 
of Secretaries. 





Trust and Banking Briefs 


Chicago, Ill—Southeast National Bank 
has opened under presidency of Clarence 
Beutel, formerly secretary of the National 
Credit Corp. and Deposit Liquidation Board 
in the seventh Federal Reserve district. 
Capital funds of $250,000 were locally sub- 
scribed. 

South Bend, Ind.—Citizens Trust & Sav- 
ings Bank reopened this month releasing 
nearly one million of deposits. According to 
R. W. Goheen, secretary of the bank, trust 
department assets are $4,000,000. 

Owensboro, Ky.—Full trust powers have 
been granted to the National Deposit Bank 
in Owensboro. 

Baltimore, Md.—Reopening of Title Guar- 
antee & Trust Company is contemplated for 
May 1, with bank capital of $750,000. The 
company will discontinue deposit banking 
and concentrate on title and trust work and 
real estate management. 

Jackson, Miss.—Deposit Guaranty Bank 
& Trust Company announces adoption of a 
pension plan for officers and employees. 

Bayonne, N. J.—The Mechanics National 
Bank has changed its title to Broadway Na- 
tional Bank of Bayonne. 

Alexandria Bay, N. Y.—Northern New 
York Trust Company of Watertown, mem- 
ber of Marine Midland group, has opened 
a branch here. 

Greenville, N. C.—Greenville Banking & 
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Trust Company has effected change in title 
to Guaranty Bank & Trust Company, in con- 
sideration of extension of branch services. 
A new branch office is being opened at 
Washington, the Williamston branch having 
opened this month with A. G. Small as 
manager. 

Apex, N. C.—Durham Loan & Trust Com- 
pany of Durham has opened a new branch 
here. 

Philadelphia, Pa.— Comparative figures 
of individual trust assets administered by 
Provident Trust Company, published in the 
March 31, 1935, statement of the company, 
shows a steady increase each year, from 
$245,372,130 in 1930 to $308,286,187 in 1935. 

Johnstown, Pa.—Full trust powers have 
been granted to United States National 
Bank in Johnstown. 

Philadelphia, Pa.—A Real Estate Ex- 
change is being organized by the Philadel- 
phia Real Estate Board to provide a central 
market for buyers and sellers. Several of 
the leading trust companies are announced 
to be actively cooperating through their 
real estate officers. 

Harrisburg, Pa.—State Secretary of 
Banking Harr announces that all of the sev- 
enty state banks taken over by the depart- 
ment under the Sordoni Act have been re- 
organized or closed, no state banks now be- 
ing operated under restrictions. 

Bradford, Pa.—McKean County Trust 
Company is scheduled to reopen by May 1, 
as the Citizens Bank & Trust Company 
with capital funds of $310,000 and trust de- 
partment assets of $500,000. 

Aberdeen, S. D.—Three South Dakota 
banks, affiliates of Northwest Bancorpora- 
tion, have been consolidated with First Na- 
tional Bank & Trust Company of Aberdeen 
and will be operated as branches; they are: 
First National Bank in Mobridge, Farmers 
& Merchants National in Milbank and First 
National in Britton. Authority has also been 
granted to the enlarged institution, the First 
National Bank of Aberdeen, to operate 
branches in Groton and Redfield. 

Amarillo, Tex.—Amarillo Bank & Trust 
Company has been merged with First Na- 
tional Bank. Capital funds are $500,000. G. 
K. Richardson, president of. the First Na- 
tional, continues in the same capacity. 

Richmond, Va.—Approximately $500,000 
will be paid to creditors of the trust depart- 
ment of the closed American Bank & Trust 
Company, under terms of a settlement ap- 
proved by the Chancery and City Circuit 
courts. Distribution would .be 88%% to 
fiduciary accounts and 75% to trust mort- 
gage accounts, according to announcement. 








Excerpts From Selected Articles 


The Too Well Remembered Man— 


“Fortune,” April, 1935. Pages 100-103, and 204. 
By ROSWELL MAGILL, Professor of Law, 
Columbia University. 


A statement prefacing the article says: 

‘No man outside the Roosevelt Ad- 
ministration knows its tax program. All 
that is certain is that the Administra- 
tion, committed to spending its way out 
of the depression, would like to avoid 
the deflationary effect of higher taxes 
now. What taxes it will raise when the 
time comes to raise taxes, and how 
much it will raise them, are subjects 
upon which Mr. Morgenthau and Mr. 
Roosevelt have preserved an exemplary 
silence. 

‘In writing this primer of U. S. taxa- 
tion Mr. Roswell Magill, professor of 
law at Columbia and lately Assistant 
to the Secretary of the Treasury on 
Taxation in the years 1933 and 1934, 
does not purport to speak for the ad- 
ministration. On the contrary his ideas 
are his own and are freely expressed 
only because they are his own. But his 
conclusion that the remembered man of 
the income-taxpaying minority must go 
yet deeper into his jeans for the sake of 
the forgotten man of the relief rolls 
nevertheless sums up his experience as 
the leading tax expert in the Treasury 
during the past two years and as a 
member of the Treasury’s commission 
of inquiry in Great Britain in the sum- 
mer of 1934. His conclusion, his reason- 
ing, and his general critique of the fed- 
eral tax system are therefore based 
upon a practical knowledge shared by 
few members of his profession.’ 

‘Better than a quarter of the $4,000,000,- 
000 which the government will collect in 
taxes in 1935 will be collected directly from 
one-seventieth of the population. That 
minority, in consequence, feels itself ill-used 
and overburdened. If the Arkansas share- 
cropper would like to claim the title of for- 
gotten man the New York City banker 
would like to claim the title of the man too 
well remembered. The chances are, how- 
ever, that the New York banker and his 
fellows in the income-taxpaying, inheri- 
tance-taxpaying minority will find them- 
selves even more intimately remembered be- 
fore the Treasury Department is through 
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with them. Somehow and at some time taxes 
must be levied to retire a part at least of 
the increase in the federal debt piled up in 
the last few years. And the most satisfac- 
tory taxes to levy are taxes directly payable 
by those most competent to pay them. The 
following examination of the federal tax 
system will supply the reasons.’ 

The author says that “The criteria of a 
well-designed tax system are Adequacy, 
Simplicity and Fairness.” 

‘This proposition is self-evident. It re- 
quires only one explanation. Adequacy is 
not merely a matter of mathematics. It also 
involves dependability. The yield of the sys- 
tem as a whole should be reasonably de- 
pendable in bad times as well as good. To 
insure stability of yield, there should be 
diversity in the kinds of taxes imposed, so 
that the fiscal disappointments of one (say 
the income tax) do not completely demoral- 
ize the Treasury. Finally, if a group of taxes 
is to serve the state adequately, it must be 
possible in times like these not merely to 
maintain, but to increase, its yield to meet 
fiscal needs, without too serious disturbance 
of the business and social structure. 

‘This proposition also explains itself. A 
tax which can be imposed in understandable 
language and collected with relative ease, 
such as, say, the tobacco tax, has important 
advantages over one which requires elabo- 
rate provisions and administration, such as 
the income tax or the excess-profits tax. If 
the computation of the tax is expensive and 
full of uncertainties; if numerous confer- 
ences and much litigation are required to 
arrive at the exact liability, so that business 
cannot reasonably forecast this item of its 
operating expenses, the tax is obviously less 
desirable to the taxpayer and ultimately to 
the community than one which costs him 
less to pay. 

‘This proposition, however, though super- 
ficially obvious, requires some discussion. 
Fairness, which is approved by all men in 
theory, is not always approved by all men 
in fact. Abstract equity may look like prac- 
tical discrimination when applied to the par- 
ticular case. For all of us have a human 
habit of defining equity in the concrete with 
a view to our individual circumstances. The 
actual distribution of the tax load is a mat- 
ter of the most immediate concern to the in- 
dividual—a matter which may easily mean 
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the difference between success and failure 
in his business. And he finds it difficult to 
accept as equitable and just a burden which 
his business finds it difficult to bear. 

‘How determine fairness? Is it fair to 
place the burden of the income tax almost 
wholly on the shoulders of that small mi- 
nority of our citizens whose net incomes ex- 
ceed $5,000 per year? Almost certainly the 
minority does not think so. As among such 
citizens, is it fair to take approximately 10 
per cent of the total net income of a man 
with a salary of $25,000, and 30 per cent of 
the total net income of a man with a salary 
of $100,000? Such a degree of progression 
in the rate schedule probably seems fair 
enough to persons with incomes of $25,000 
or $2,500. * * * 

‘A final problem which is highly pertinent 
at this time is whether a tax system may 
fairly be used for avowed social and not 
mainly revenue purposes. The oleomargarine 
tax is of this sort, as were the unconstitu- 
tional child-labor taxes, designed not to 
yield revenue but to stop the traffic. Doubt- 
less every tax of any consequence has some 
social effects. Some economists have urged 
that progressive tax rates necessarily oper- 
ate to redistribute wealth, and the “Con- 
gressional Record” shows that Congress has 
hoped that this would occur, notably as a re- 
sult of the estate tax. Certainly the use of a 
tax for social ends is not necessarily an 
evil. On the other hand, the formulation of 
a series of taxes which will meet the rev- 
enue needs of the government, and which 
are distributed fairly over the population 
is an enormously difficult task. If further 
adjustments have to be made with the in- 
tent of accomplishing desired social ends as 
well, the difficulty of the task is so increased 
that there is danger that neither objective 
will be accomplished. Moreover, there is 
much more likelihood of evasion if the tax 
system is being used, not only to raise 
money, but to penalize some type of behavior 
currently regarded as antisocial. * * *’ 

Mr. Magill then develops the following 
points: 

The present federal tax system judged by the 

criteria is not a well-designed system. 

The present federal tax system is inadequate. 

Inadequacy is not attributable to lack of existing 

taxes. 

The present federal tax system is not economical 

to the country, however economical it may be to 

the treasury. 

The fairness of the present federal tax system is 

doubtful. 

To increase fairly the present inadequate yield of 

the federal tax system it will be necessary to raise 

rates on income and estate tax and to lower 
exemptions. 
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‘The cost to the government of collecting 
internal revenue in the past five years has 
ranged from $1.13 to $2.17 per $100, as 
against $1.61 to $1.74 in Great Britain. But 
these figures are small comfort to taxpaying 
businesses compelled to spend millions of 
dollars a year in unnecessary attorneys’ 
fees. The concentration of authority in 
Washington, accompanied by provisions for 
successive conferences and reviews there of 
tax determinations, though it may save the 
government’s money, wastes the taxpayer’s. 
Someone will sometime estimate the total 
loss. If we are to arrive at economy in ad- 
ministration, there must be competent rev- 
enue officers in the field with authority to 
settle cases finally on the ground, and with 
an ingrained tradition of fair, judicially 
minded settlements. With an administrative 
tradition of this sort, taxpayers might be 
expected gradually to develop some sweet 
reasonableness of their own. 

‘Moreover the delays in the final deter- 
mination of income-tax liability and the 
enormous volume of tax litigation have been 
little short of scandalous. Although the pres- 
ent Administration has devoted itself ar- 
dently to the back-tax program, the latest 
report of the Commissioner of Internal Rev- 
enue shows that 20,446 income-tax returns 
for 1931 and prior years were still under 
investigation and audit, of which more than 
1,000 were ten to eighteen years old. At the 
end of the fiscal year 1934, 12,474 cases 
were pending in the Board of Tax Appeals, 
and more than 4,100 in the federal courts. 
The amount of income and estate taxes now 
tied up in litigation is from one-half to 
three-fourths of the present annual collec- 
tions from these taxes; and even this repre- 
sents a great improvement, for a year ago 
the amount in litigation approximately 
equaled the annual collections. The whole 
matter may perhaps be focused with the re- 
mark that we develop more than eighteen 
times as much litigation each year out of 
our income tax as Great Britain. * * * 

‘The federal government collects at pres- 
ent a little less than $1,000,000,000 ($931,- 
000,000) from the main taxes with progres- 
sive rates, the income tax and the estate 
and gift taxes. About $1,710,000,000 is col- 
lected from taxes which are not progressive 
in rates, but tend to rest much more evenly 
over the population as a whole. Even in the 
absence of any data as to the actual distri- 
bution of the total tax burden, it is evident 
therefore that the structure does not err on 
the side of too great progression. This latter 
point is collaterally reinforced by the fact 
that the states and local subdivisions collect 
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nearly three-fourths of their total levies of 
about $6,500,000,000 from the general prop- 
erty tax, imposed at flat rates. * * * 

‘The processing taxes, resting on necessi- 
ties of life, are not justifiable as taxes, but 
probably no one tries to justify them except 
on social grounds. * * * By this route we 
arrive at the conclusion, certainly not very 
palatable to most of us, that the additional 
revenue necessitated by the present program 
of federal expenditures will have to be 
raised mainly through the income tax and 
the estate tax. * * * 

‘To obtain additional revenue in the nec- 
essary amounts will require not only an up- 
ward revision of rates applicable to the 
present groups of income and estate tax- 
payers, but a material lowering of the ex- 
emptions in order to increase the size of the 
groups. The great increase in “benefits” 
provided by the federal government will 
have to be balanced by an increase in the 
number of citizens consciously discharging 
duties to the government. A broader base 
of taxable persons has become a fiscal ne- 
cessity. The rates at the bottom can and 
should be kept low; in the case of incomes 
just over the exemptions, they need be 
hardly more than a filing fee. The adjust- 
ment of rates should not be a flat percentage 
increase, for principles of equity as well as 
of fiscal necessity can be served. But it 
should be borne in mind as well that it is 
no longer possible to raise large sums of 
money by increasing merely the upper 
brackets, by “soaking the rich.” The middle- 
class taxpayer need only look across the 
water to see what is likely to happen to 
him. In its last fiscal year, Great Britain 
with a little over one-third of our popula- 
tion collected $1,408,000,000 from the income 
tax and $426,000,000 from death duties, as 
against our $818,000,000 and $104,000,000 
respectively. There were 3,500,000 persons 
chargeable with income tax in Great 
Britain, as against 1,700,000 here, for the 
British exemptions are $500 for single per- 
sons and $750 for married persons, as com- 
pared with our $1,000, and $2,500. Finally, 
the table below indicates the character of 
the rate schedule, worked out for a married 
man with no dependents, all of whose in- 
come was earned: 


Net Income Income Tax 


u. &. Great Britain 
$ 1,000 $ 0 $ 5.63 
5,000 80 632.81 
10,000 415 1,645.31 
25,000 2,489 6,704.69 
50,000 8,869 18,242.19 
100,000 30,394 45,304.96 
1,000,000 571,394 613,554.69 

(conversion unit £1 = $5) 
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To persons already keenly conscious of a 
tax burden that has increased markedly in 
the past few years, any further additions 
are appalling. But the conclusion follows 
with considerable certainty from the prem- 
ise of the present program of expenditures. 

‘It is a practical impossibility in an article 
of this scope to devote attention to specific 
inequities in the federal taxing system. The 
existence of a large mass of federal, state, 
and municipal bonds, some free from both 
federal and state income and property taxa- 
tion, some from one and not the other, is a 
serious, though to a large degree ‘ over- 
emphasized, menace to the equity of a pro- 
gressive system of taxation. In taxing es- 
tates, rates ought to be graduated with re- 
spect to the amounts passing to individual 
beneficiaries, not merely with respect to 
the total size of the estate. The special 
privileges of taxpayers in community-prop- 
erty states, of percentage depletion of mines 
and oil wells the cost of which has long 
since been recovered, the absence of provi- 
sion for offsetting net losses of one year 
against the net income of later years, the 
unsolved problem of the taxation of capital 
gains and the deduction of capital losses are 
leading irritations in the scheme of things. 


‘Finally not much attention has been paid 
in this article to the fiscal problem of the 
states, or its relation to that of the na- 
tional government. On both a separate vol- 
ume must be written. But that some co- 
ordination of these competing interests must 
be effected becomes clearer every day. Both 
cannot fish the same streams, day in and 
day out, with no closed season and no limit 
to the catch, without ultimately exhausting 
them. The interests of the voracious anglers, 
as well as of the poor fish, demand some 
form of apportionment of the preserves, 
some humane limits on the number caught.’ 


Wasting Assets and Amortization— 


“Virginia Law Review,’ April, 1935. Pages 611- 
640. By HERBERT BARRY, member of the New 
York and Virginia Bars 


‘In this paper it is sought to trace the 
development of the duties resting on trus- 
tees in dealing with what are known as 
wasting assets, and incidentally the devel- 
opment of the procedure known as amorti- 
zation. 

‘Where a trust provides for a life estate 
and a remainder interest, the trustee has a 
dual responsibility. He owes a duty to the 
life beneficiary to pay him the full net in- 
come and he owes a duty to the remainder- 
man to preserve the corpus of the estate 
intact. 


“In administering the trust therefore the inter- 
ests of both must be equally consulted, nor must 
any advantage be given to either of them at the 
expense of the other.”’ 


‘The two duties are not inconsistent nor 
conflicting; but it is sometimes difficult for 
the trustee to determine accurately the line 
between the rights of life tenant and re- 
mainderman. The same difficulty appears to 
have been experienced by the courts, result- 
ing at times in judicial decisions difficult, if 
not impossible, to reconcile. The interest of 
the judge in avoiding error is impersonal; 
the trustee’s error may possibly involve 
personal liability; a clearly charted course 
is of highest importance, but this has not 
always been obtainable. 

‘While the trustee must be alert to pre- 
serve the capital of the estate from deple- 
tion, there is an added stimulus to such 
alertness in the fact that if the trustee errs 
in favor of the remainderman, the error 
can be corrected by transferring whatever 
sum is involved from capital to income. 
Where the error is made in favor of the 
life tenant, if the remainderman should suc- 
cessfully surcharge the trustee’s accounts, 
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it may be impracticable to secure reimburse- 
ment from the life tenant if he be financially 
irresponsible. In such case the trustee may 
be in jeopardy of having to bear the loss 
himself. 

‘It will not be attempted here to catalogue 
the various situations in which such prob- 
lems of apportionment arise. The question 
comes up conspicuously in relation to what 
are termed “wasting” assets, which are dis- 
cussed below, and as to what is practically 
a branch of the subject—bonds of early ma- 
turity bought at a premium by the trustee, 
or by the testator. Where such bonds are 
bought below par, the situation is reversed, 
but the question of apportionment is sti!l 
present. In connection with stock dividends 
the question again arises. In neither of the 
two last mentioned situations is the problem 
of amortization ordinarily presented. 

‘In most of the cases dealing with the 
subjects here considered the trusts have 
been created by will; and a general prin- 
ciple, over-riding conventional rules—includ- 
ing those for treatment of wasting assets— 
is that the purpose and intent of the testa- 
tor must control if it be expressed or can 
be definitely determined from the context, 
or surrounding circumstances. This principle 
was expressed at an early period: 


“The Law ever accommodates the Testator’s 
words whatever they may be (as nigh as possible) 
to his intent and meaning. * * *” 

“The intent and meaning of the Devisor is to be 
observed and the Law makes the construction of 
the words to answer and satisfy his intent, and 
puts them into such order that his Will shall take 
effect.”’ 


‘The testator has the right to give to 
whomever he designates as life beneficiary 
the whole or any part of the remainder in 
the property, and his purpose, when ex- 
pressed, must not be frustrated—if not vio- 
lative of any statutory restriction. 

‘In its application to the general rule 
governing wasting assets, hereinafter de- 
scribed, the principle was stated: 


“The rule is subject to this exception that where 
from the whole will it appears that the testator 
intended that the first taker should enjoy the sub- 
ject of the gift in specie, he should be permitted 
to do so even though that course might ultimately 
deprive the person entitled in remainder of any 
advantage whatsoever.”’ 


‘The intention of the testator is essen- 
tially a question of fact. * * * In particular 
this applies to wills; for it is a truism that 
“No will has a brother,’ and each will 
presents a new situation for construction 
and determination by the court. 

‘Vice Chancellor Shadwell voiced a de- 
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cided, though unflattering, view when he 


wrote: 
“By the law of this country every testator in 
disposing of his property is at liberty to adopt his 
own nonsense; and a decision on the expressions 


used by one testator seldom affords any clue to the 
meaning of another.” 


‘This circumstance may be a partial ex- 
planation of some apparently divergent lines 
of judicial decisions. In fact there were 
situations as to which no clear rule was 
established for the guidance of trustees. * * * 


‘The two cases cited by the Chancellor in- 
dicate, however, that the rule or practice 
was crystallizing in the form indicated in 
the later of those cases. 

‘It seems now to be generally recognized 
that if the gift of property that will be 
consumed in the use be specific, the specific 
character of the gift prevents apportion- 
ment, and the consumable character of the 
property renders the gift for life practically 
a gift outright. The gift in remainder is 
in effect void. 

‘Some decisions, however, hold the gift 
of the remainder to be not void, but subject 
to the paramount right to consume which is 
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vested in the life tenant; this vests in the 
remainderman only an interest in a dimin- 
ishing and possibly vanishing subject mat- 
ter; he takes only what the life tenant 
leaves unconsumed. In such decisions the 
perishable property is made subject to the 
same rule that applies to property which 
may wear out but is not actually consumed, 
such as household furniture and farm equip- 
ment. As to chattels such as these the re- 
mainderman takes only what remains after 
death of the life tenant. 

‘The evolution of the rule as to this chat- 
tel class of assets is indicated in the same 
opinion of the New York Chancellor above 
quoted: 


“Where there is a bequest for life or other lim- 
ited period, with a limitation over, of specific 
articles such as books, plate, etc., which are not 
necessarily consumed in the using, the first taker 
was formerly required to give security that the 
articles should be forthcoming on the happening of 
the contemplated event. And the remainderman 
must take them in the situation in which they will 
be left by the ordinary prudent use thereof by the 
first taker. * * * The modern practice in such cases 
is only to require an inventory of the articles speci- 
fying that they belong to the first taker for the 
particular period only, and afterwards to the per- 
son in remainder; and security is not required un- 
less there is danger that the articles may be wasted 
or otherwise lost to the remainderman. * * *” 


‘The early rule requiring security from 
the life tenant appears to have been super- 
seded more than two hundred years ago. 

‘It is well recognized that there are some 
classes of revenue producing property as to 
which the apparent income is in reality 
partly in the nature of principal. * * * 

‘If we assure that a ground lease has 
twenty years to run and that, after paying 
the ground rent, the net annual revenue to 
the lessee is $5,000, the whole of such an- 
nual revenue can not properly be classed as 
income. Upon a sound analysis we find that 
the revenue each year should be appor- 
tioned, and a part set aside as an install- 
ment toward reimbursement of the original 
capital expenditure, the remainder consti- 
tuting the income. 

“Wasting” assets are found and dealt within a 
great variety of forms; such as leasehold estates, 
annuities for terms of years, copyrights and patent 
rights; also bonds with a current value in excess 


of face value; but these are only illustrations; 
many others could be cited. 


‘If the wasting asset be the subject of a 
specific gift and is not merely a part of a 
residuary or general trust fund, there is 
practical unanimity. The full revenue of the 
specific gift goes to the life tenant. The 
principle is clear, but it is not always easy 
to determine whether the particular lan- 
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guage used constitutes a specific gift. 

‘Where, however, such assets form part of 
the residuary estate that the testator leaves 
in trust, the income to be paid to A during 
his lifetime, with remainder to B, the trus- 
tee is obviously confronted with a problem; 
should the annual revenue be apportioned 
between life tenant and remainderman, and, 
if so, in what manner? 

‘The like situation arises where wasting 
assets are included with other property in 
a general fund subject to such a trust. 

‘In seeking the solution we find that there 
developed in the Court of Chancery a rule 
that had been in practical effect for a long 
time prior to the first reported decision in 
which it was applied, and this rule subse- 
quently became widely known as “the rule 
in Howe vs. Earl of Dartmouth.” 

‘In view of the trend of later decisions, it 
is helpful to note the construction placed 
upon it by the contemporaries of Lord El- 
don, the Lord Chancellor by whom it was 
decided. Thus, the Master of the Rolls in 
1833 used the following language: 


“The true principle upon which Lord Eldon de- 
cided that case was this—that where a testator 
limits his residuary property to one for life with 
remainder over, it is prima facie to be intended 
that the testator means that the same property 
which is given to the tenant for life should go to 
those entitled in remainder; and if any part of the 
residue to be of a wasting nature as long annui- 
ties or leasehold estate, in order to effect this gen- 
eral purpose of the testator such wasting property 
must be sold and converted into permanent prop- 
erty.” 


‘Howe vs. Earl of Dartmouth was de- 
cided in 1802, and one commentator said 
that it “has probably been more frequently 
referred to and more often been the basis of 
decision than any other in trust law.” The 
writer might have added that with none 
have the courts more often sought con- 
formity by construing the facts as render- 
ing it inapplicable. * * * 


The Principles Adopted in the United States 
for Dealing with Wasting Assets 


‘We find the doctrine stated as follows: 


“Where there is a specific gift for life of things 
which are consumed in the using, the tenant for 
life must have the possession and the use accord- 
ing to the gift. But if the gift of such articles or 
of perishable articles is residuary or general, the 
trustee must sell the articles and invest the pro- 
ceeds so that the tenant for life may receive the 
interest or income, and the principal sum may re- 
main for the remainderman.” 

“If the property consists of leaseholds, annuities, 
or other interests, which grow less valuable by 
lapse of time, they must be sold and the proceeds 
invested in some permanent form, so that the 
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interest can be paid to the tenant for life, and the 
remainderman can receive a proper sum as prin- 
cipal.” 


‘Turning to the judicial decisions, in the 
United States we find in a number of juris- 
dictions that the general rule of Howe vs. 
Earl of Dartmouth has been cited by the 
courts as established doctrine, though the 
courts have not infrequently held the rule 
inapplicable to the cases before them. Illus- 
trations include Alabama, Illinois, Massa- 
chusetts, New Hampshire, New Jersey, New 
York, North Carolina, Pennsylvania, Ten- 
nessee and Wisconsin. 

‘A Federal court upon appeal from the 
Supreme Court of Hawaii mentioned the 
rule, but did not follow it. A frequently 
cited Kentucky case seems to run counter 
to the general rule, but the opinion stresses 
so much the intent of the testator that the 
court may well have reached its conclusion 
upon that basis alone. In Maryland the rule 
appears to have been definitely rejected. 

‘In those States where the rule is recog- 
nized the presumption of intention that the 
property be converted and that the life ten- 
ant receive only interest on the proceeds 
may be readily overcome by the context or 
evidence of surrounding circumstances. The 
rule has crystallized a presumption of in- 
tent, and in a majority of the States the 
courts apparently now approach the ques- 
tion of intent untrammelled by any rule of 
presumption. * * * 

‘In Matter of Elsner (1924) the testator’s 
estate included certain rights to royalties 
upon certain copyrighted publications. The 
court, in effect, held that the receipts under 
this contract combined both income and 
principal. 

“In a case like this the principal and income 
blend and merge in the payments.” 


even though royalties are often treated as 
income for the purpose of taxation and 
otherwise. The court held that the property 
represented by the contract should be ap- 
portioned between capital and income, and 
said in part: 


“Where a decedent’s estate consists of income- 
producing capital, it may be of a kind that retains 
a permanent value; or it may be of a kind that 
depreciates in value when held by the executors in 
trust or by life tenants. This depreciation may 
occur, through necessity for repairs, and in that 
case the trust estate or life tenant must assume the 
obligation of preventing waste. Or it may consist 
of property known as ‘wasting’ securities * * * or 
‘property which may be consumed in the us- 
ing.’ * * * 


“Where there is a general bequest of a residue 
for life with remainder over, although it includes 
articles of both descriptions as well as other 
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property, the whole must be sold and converted 
into money by the executor, and the proceeds 
must be invested in permanent securities, and the 
interest or income only is to be paid to the 
legatee for life. * * *’’ 


Under the sub-head ‘Where the Securi- 
ties Received by the Trustee Form Part of 
the Original Corpus of the Estate,’ the 
writer stated in part: 

‘In the United States the decisions have 
not been in entire accord, but the view gen- 
erally prevailing has been well stated by 
the Chancellor of New Jersey. In that case 
the estate included bonds, with value above 
par, held by testator; and also bonds bought 
at a premium by the trustees; and the 
Chancellor there said in part: 


“As far as concerns the bonds held by the testa- 
tor in his lifetime, there seems to be very little 
conflict among the decided cases. It is held very 
generally that in the case of such bonds the entire 
interest belongs to the life tenant unless there is 
a clear indication in the will itself to the contrary.” 


‘In the case of Hemenway vs. Hemenway, 
* * * Justice Holmes outlined the opposing 
views and refrained from laying down a 


general rule, but based his conclusion on the 
case before him and the intention that he 
found the testator to have expressed. 

‘In a later case that court accepted the 
principle outlined by the New Jersey Chan- 
cellor. Connecticut, Maryland and Maine are 
also among those that adopt and apply this 
rule. The New York courts after some hesi- 
tancy have adopted and repeatedly applied 
it. A contrary view, however, is held in 
Wisconsin.’ 

After discussing the subject of ‘Where 
Securities Are Purchased by the Trustee at 
a Premium, or Subject to Provision for Re- 
tirement at a Price Below That at Which 
Purchased,’ Mr. Barry concludes: 

‘The analysis of authorities in this rather 
small and inconspicuous field presents re- 
sults that are perhaps surprising and pos- 
sibly disappointing. It would seem that the 
accumulated knowledge drawn from genera- 
tions of experience has not enabled the 
courts to give accepted, clear and definite 
rules to guide the trustee. Attempts have 
been made to formulate rules, but the rules 
breed exceptions; they do not always con- 
form a uniform pattern; and even the 
rule of the Stevens case is qualified—this 
opens the door to interpretation. 

‘As to the limited subject here considered, 
the problem for the trustee still remains as 
from the beginning: what is the purpose 
and intent of the testator? Sometimes it 
may be clearly defined; in other cases the 
answer may rest with the court of last re- 
sort. But after all is said, this elasticity 
may bring better results than rigid rule. 
The structure of society, its economic struc- 
ture and its system of laws are not static. 
The powers vested in the courts of equity 
jurisdiction have been part of the evolution 
of our legal system. The objectives of those 
courts and of their procedure are what the 
name implies; and, as commented by a lead- 
ing jurist: “A reasonable confidence must 
always be entertained that a court will exer- 
cise its discretion soundly.” The respective 
interests of life tenant and remainderman 
are alike the subjects of the court’s solici- 
tude and will be safeguarded. The court also 
recognizes the problems confronting the 
trustee, and does not exact unreasonable re- 
quirements. What it does require is that the 
trustee exercise with scrupulous good faith 
the degree of diligence and judgment that 
would be expected of a man of reasonable 
intelligence in respect to his own affairs.’ 
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Cash on Hand, in Federal Reserve Bank, and due 
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U. S. Government Securities 
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Accrued Interest and Accounts Receivable. 
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Deposits. . 
Outstanding Checks. . 14,923,319.10 


$ 410,184,920.21 
11,764,616.00 
462,576,971.28 
20,000,000.00 
67,905,229.34 
7,800,000.00 
22,224,861.78 
515,774,631.71 
344,571.11 
29,608 ,878.83 
13,743,019.39 
243,193.44 
2,571,808.55 
17,053,245.37 


$1,581,795,947.01 


$ 267,131,578.78 
2,700,000.00 
239,360.00 


12,334,315.92 


29,608,878.83 
898,710.00 


1,268,883,103.48 
$1,581,795,947.01 





Books and Brochures Reviewed 


The Law of Trusts and Trustees 

By GEORGE GLEASON BOGERT, Professor of 

Law, University of Chicago; Member of the New 

York Bar; formerly of the Faculty of Law at 

Cornell University; Chairman, Committee on 

Uniform Trust Administration Acts, National 

Conference on Uniform Laws; formerly one of 

the advisors on Trusts to the American Law In- 

stitute. Published 1935, by Vernon Law Book 

Company, Kansas City, Mo.; seven volumes; 

4,600 pages. Price $50.00. 

This work impresses the reviewer as the 
most comprehensive and _ authoritative 
treatise published to date covering the law 
relating to trusts and allied subjects affect- 
ing trust creation and administration. Pro- 
fessor Bogert was engaged for more than 
ten years in its preparation, and during 
that period he had the active cooperation 
of many of the country’s ablest specialists 
in the various forms of trust instruments. 

In a brief review it is difficult to convey 
an adequate impression of the thoroughness 
of treatment given in what will doubtless 
be referred to as “Bogert on Trusts and 
Trustees.” As an illustration, we shall note 
the contents of a single chapter and then 
list the chapter titles in the first four 


volumes. 
The chapter on “Termination or Modifi- 


cation of Trusts,” treats of the following: 
Expiration of trust term. 
Trust set aside for invalidating cause. 
No implied power in settlor to revoke or modify. 
Omission of power of revocation by mistake. 
Settlor may reserve power to revoke or modify. 
Statutory provisions for revocation. 
Construction of the New York Act. 
Execution of a power of revocation. 
Trust purpose accomplished, impossible, or il- 
legal. 
Destruction by merger. 
Effect of various situations. 
Destruction of subject-matter. 
Power of trustee or cestui to terminate trust. 
Attempted termination by joint action of parties. 
When will court terminate a trust? 
Cases where law is well settled. 
Decisions in the doubtful cases. 
Arguments for and against court termination. 
Duty of trustee on termination of trust. 


Chapter headings in the first four vol- 
umes are as follows: 


Introduction and History. 

Distinctions Between Trusts and Other Relation- 
ships. 

The Creation of Express Private Trusts—The 
Settlor and His Intention. 

The Creation of Express Private Trusts—The 
Statute of Frauds. 

The Statute of Frauds—Satisfaction of the 
Statute. 

The Wills Acts. 


The Trust Subject—Matter. 

The Trustee—Selection—Capacity. 

The Trustee—His Property Interest—Qualification. 

The Selection of a Competent Cestui Que Trust. 

Incidents of the Cestui’s Interest. 
The Creation of Trusts—Consideration— 
Active and Passive Trusts. 

Rules Restricting Settlor of Private Trusts. 

Various Trust Functions. 

Trusts and Problems of Taxation. 

Business Trusts. 

The Creation of Charitable Trusts. 

Charities—Rules Against Perpetuities and Accu- 
mulations. 

The Charitable Trust—Purpose and Beneficiaries. 

The Administration of Charitable Trusts. 

Power to Enforce—Rights on Failure or Breach. 

The Cy Pres Power. 

The Origin of Resulting Trusts. 

Constructive Trusts. 

Changes in Trustee Personnel. 

Trustee’s Duties in General. 

Trustee’s Power in General. 

Power to Carry on a Business. 

Collection and Preservation of the Trust Fund. 

Trust Investments—General Standards—State 
Lists. 

Trust Investments—Various 
tion. 

Liabilities for Breach of Investment Duty. 

Liabilities Arising from Contract and from Prop- 
erty Ownership. 

Tort Liability of Trustees. 

Sales by Trustees. 

Power to Borrow and Give Security. 

Leases by Trustees. 

Expenses of the Trust—Successive Beneficiaries. 

Receipts and Payvyments—Income and Capital. 

Benefits from Corporate Stock—Successive Bene- 
ficiaries. 

Remedies of the Cestui. 

The Bona Fide Purchaser Rule—Value—Notice. 

Participation in a Breach of Trust. 

Tracing Trust Funds. 

Barring of Remedies of Cestui Que Trust. 

Accounting and Compensation. 

Termination or Modification of Trusts. 


Volumes 4 and 5 are devoted to forms, 
and volume 7 to an index and a table of 
cases. Approximately 22,000 cases are cited. 

The style throughout is lucid. It is a 
work that may be referred to advantage- 
ously by the layman as well as the lawyer. 

“The plan has been,” Professor Bogert 
stated in the Preface, “to include within 
a single work a digest of English and 
American case and statute law, both with 
reference to trusts strictly, and with re- 
gard to allied topics which affect trust 
creation and administration, as, for exam- 
ple, tax law, perpetuities, and accumula- 
tions; a discussion on principle of disputed 
points; references to the relevant periodical 
literature; a description of the various ways 
in which the trust is employed to achieve 
business or family aims; and a collection 
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of trust instruments and trust clauses in 
actual use by skilled lawyers and by cor- 
porate fiduciaries.” 

The investigations upon which these vol- 
umes are based were in part supported by 
a grant from the Heckscher Foundation for 
the Advancement of Research established 
by August Heckscher at Cornell University. 
Professor Bogert states that the University 
of Chicago also granted funds. 


Central Banking Under the Federal Reserve 
System 


By LAWRENCE E. CLARK, Ph.D. Published by 
MacMillan Company, New York, 1935. 408 pages— 
$5.00 


From the initiation of the national bank- 
ing system, the development of govern- 
mental control over banking is traced to 
the present-day Federal Reserve system, in 
this analytical and historical account of 
central banking functions. Following an 
outline of the origins and purposes of the 
Federal Reserve regional plan, in the light 
of reformation and coordination of cur- 
rency and credit functions, the organization 
and administration of the Federal Reserve 
Bank of New York are discussed and its 
control methods explained. Of especially 
timely interest is the analysis of the twen- 
ty-year record of the Reserve system, from 
each of its phases of central banking oper- 
ation, and of the efficacy of control by 
rates, open-market and loan operations. 

Reasons for compromise or modification 
of European central banking structures and 
philosophy are cited as they were brought 
out by the various commissions and com- 
mittees which worked on the problems aris- 
ing out of the currency and credit break- 
downs under the national banking system. 
Certain obstacles to membership in the Fed- 
eral Reserve system, such as par collection 
and loss of interest on reserves, are traced 
to the voluntary nature of the system, penal- 
izing member banks. Commendable progress 
toward stability and efficiency of various 
inter-bank functions, as indicated in the 
analysis of such phases as clearing and 
rediscount work for banks and currency 
control, present a foundation which the 
author apparently feels cannot be lightly 
dismissed in any consideration of central 
banking reform. 

Functions and powers of the Federal Re- 
serve system as a central control mechan- 
ism over the independent member banks are 
outlined both in their historical and operat- 
ing aspects, with especial attention to the 
reasons which led to each particular power 
and function. The Federal Reserve Bank of 
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New York is studied in detail to present 
not only the organization and administra- 
tion features common to all of the Reserve 
banks, but also to show its influence on the 
New York money market and in foreign 
exchange transactions. 

Among others are chapters on Centraliza- 
tion of Open Market Policy, Reserves and 
Gold, Note Issues and Fiscal Agency func- 
tions, Central Service functions and Bank- 
ing and Market Relationships. Particularly 
in the latter chapter is given an account of 
the operations of the Federal Reserve be- 
fore and after the stock market collapse, 
while interesting facts and charts are also 
presented in outlining their work during 
the banking holiday. While treating of the 
“balance of power” between the Federal 
Reserve Bank of New York, the Board and 
the other Reserve banks, the author con- 
cludes that “On the whole there is no rea- 
son to believe that the Federal Reserve 
Bank of New York has been the dominant 
instrumentality which has controlled the 
credit policy of our central banking sys- 
tem” and constructively criticizes the po- 
litical enforcement of the system’s objectives 
rather than the functions and powers al- 
ready inherent in the Act. 


New Sources of Municipal Revenue 

By A. M. HILLHOUSE; Director of Research, 

Municipal Finance Officers’ Assn. Published by the 

Association, 850 E. 58th St., Chicago; 1935. 

70 pages; $1.00. 

A study of the types of taxes and 
methods of collection or distribution in 
effect in American municipalities, calculated 
to suggest practical advantages or certain 
taxes to maintain a local revenue system 
and to help untangle the present haphazard 
revenue structure of various taxing author- 
ities. 

Reallocation of both revenue sources and 
functions through eliminating conflicts be- 
tween taxing authorities and _ scientific 
analysis of the proper and most efficient 
agency for administration of each tax are 
strongly urged as essential to preservation 
of municipal credit. 

Extension of a policy of centralized tax 
collection and administration and redistri- 
bution to local units for those services most 
efficiently performable by the local govern- 
ment, would, according to the author, be a 
most constructive step to improve munic- 
ipal credit and eliminate much confusion. 
The property tax is viewed as the mainstay 
of local revenue systems, with further ex- 
tension of grants-in-aid and city-sharing in 
centrally-collected taxes. “Greater centrali- 
zation of tax administration in Washington 
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is inevitable,” according to the author, but 
it is deemed essential that a particular type 
of tax be collected by the governmental 
division best suited for efficient operation. 


International Money Markets 

By JOHN T. MADDEN, Dean of School of Com- 

merce, Accounts and Finance, and MARCUS 

NADLER, Professor of Finance; both of New 

York University. Published, 1935, by Prentice- 

Hall, New York. 524 pages. Price, $5.00. 

A realistic picture of the effects of recent 
financial events on foreign exchange trans- 
actions, especially as affected by the break- 
down of the gold standard in many coun- 
tries, is given herein. 

This treatise presents much material on 
foreign exchanges and the money markets 
of the world which is not available else- 
where in English. 

Beginning with a discussion of the role 
of the gold standard in international trans- 
actions, the effects of depression-created 
restrictions and policies of economic nation- 
alism are traced as causes of money market 
gyrations. Functions and operations of the 
international money and capital markets 
are analyzed and organization and opera- 
tion of the leading centers of international 
finance, including the New York money 
market, are authoritatively described. Pres- 
ent banking systems of the principal coun- 
tries involved in transactions with the 
United States are also described, including 
analysis of the effects of recent banking 
legislation on financial markets. 


Year Book— Third Annual — 1934-1935 — 
Trust Division American Bankers Asso- 
ciation— 

Published, 1935, by Trust 

Bankers Association, New York. 

$2.50. 

The current annual Year Book contains 
the proceedings of the Mid-Winter Trust 
Conference held in New York in February, 
1935, the proceedings of the Pacific Coast 
and Rocky Mountain States Trust Confer- 
ence held in San Francisco in November, 
1934, and the proceedings of the annual 
meeting of the Trust Division, American 
Bankers Association, held in Washington, 
D. C., in October, 1934. 

The book presents a composite picture of 
important trends and events affecting trust 
institutions. A few of the major topics dis- 
cussed follow: Trust Department Examina- 
tions; Trust Administrative Principles and 
Policies; Federal Legislation; Trust Invest- 
ments; Advertising; Education; Public Re- 
lations; Trust Business General. Under 


Division, American 
248 pages. Price, 
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PEOPLES-PITTSBURGH 
TRUST COMPANY 
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these major topics many subdivisions are 
treated. 

Henry E. Sargent, Secretary of the Trust 
Division, in his announcement regarding 
this Year Book says, “May I suggest that 
the Year Book should be read by every 
person in your institution connected with or 
interested in your trust department.” 

It will be helpful to the Trust Division if 
orders for this book (which is now avail- 
able) be placed promptly. 


Report on Apartment Occupancy 


Apartment space is at present filling up 
at an even more rapid rate than single 
family dwellings, according to the most re- 
cent local occupancy-vacancy surveys re- 
ported to the National Association of Real 
Estate Boards. Detached dwellings, first 
group of structures to indicate a coming 
shortage, as doubled families began to un- 
double, are still generally in the lead in 
degree of space absorption. It is significant, 
however, that in the larger cities reporting 
(Chicago and Detroit) for the first time in 
the recovery period indication is given that 
apartment occupancy is becoming higher 
than occupancy of single family dwellings. 
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National Income in 1934 Shows 
Gain of 13.9% Over 1933 


National income—the net value of the 
goods and services produced—amounted 
to $47.6 billion in 1934, an increase of 
13.9% over the total of $41.8 billion for 
1933, according to the annual estimate 
appearing in the April Bulletin just is- 
sued by the National Industrial Confer- 
ence Board. Per capita income produced 
during 1934 was $377, or $44 above the 
per capita figure for 1933. 


From 1933 to 1934 wholesale prices of 
commodities increased 13.7%. The cost 
of living rose 6.1%. The effective in- 
crease of national income measured by 
purchasing power was, therefore, con- 
siderably less than the nominal increase 
measured in dollars. 


Comparing 1934 with 1929, when na- 
tional income reached its highest péak 
of $83.0 billion, the Conference Board 
finds that the income level declined 
42.7%; wholesale prices 21.4%; and the 
cost of living 20.6%. The purchasing 
power of the national income produced 
in 1934 was, consequently, about 27% 
below the pre-depression peak. 


Per capita income of $377 produced 
in 1934 was 44.8% below the 1929 level, 
in dollars, and 30% below it in purchas- 
ing power. The average income produced 
per gainful worker, including the unem- 
ployed, was $946 in 1934 as compared 
with $1,719 in 1929. 


The Conference Board’s report points 
out that while national income produced 
represents the earned income from pro- 
duction it does not necessarily coincide 
with the combined income that is paid 
out or distributed to individuals as 
wages, salaries and other labor income, 
rents and royalties, interest, dividends, 
and withdrawals by proprietors and 
partners. 


During the depression years 1930-1933, 
estimates of the United States Depart- 
ment of Commerce indicate that income 
paid out exceeded income produced by 
about $27 billion. The deficiency was met 
out of previously accumulated business 
assets. 
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Community Trust Resources 
Now Exceed Forty Millions 


Resources of community trusts in the 
United States have risen to $40,818,000, 
according to a survey of these founda- 
tions made by the New York Community 
Trust. Of 78 trusts, operating in 27 
states, Hawaii, the District of Columbia 
and Canada, 54, compared with 51 a year 
ago, are now administering capital funds. 


The New York trust ranks first in vol- 
ume of principal held, and Chicago has 
supplanted Cleveland in second place. The 
“big ten” among community foundations, 
and their respective resources are: 


ENE icin 2 oh oad Wale Se ate $8,024,688 
II ai 5 'sin oat gia ion acon Racpiraak Se 5,953,315 
SS rr ra ree 5,906,750 
0 RSIS eee hee 4,922,506 
NI oS eS al ores axe le reais 3,067,556 
IIR, oss 5 ace a dew enlg do's 2,539,000 
CS rr rae 1,427,657 
Se ae oka ks Maman 1,327,971 
re 1,000,612 
DT sGcrhiencscddeevaceeuba 1,000,000 


For the first time, New York attained 
the lead of all other community trusts 
during 1934 in volume of annual distri- 
bution, displacing Boston by a narrow 
margin. The largest distributors were: 
New York Community Trust, $200,493; 
Boston Permanent Charity Fund, $195,- 
599; Cleveland Foundation, $188,605. 


As a whole, the community trusts dur- 
ing the year registered gains totaling 
over $1,500,000 in funds held. The larg- 
est increase in size was achieved by the 
Indianapolis Foundation, whose principal 
rose by $525,000. The Winnipeg Founda- 
tion ranked second, with additions of 
$272,000, and The Chicago Community 
Trust third with $250,000. 

Continued growth of the _ trusts 
through the depression period is shown 
in a tabulation tracing an increase of 
over 60 per cent. in aggregate resources 
in the past seven years: 


DET waddeebeeceies eve savanins $25,200,000 
PPT ere Teeter eT ee ee 32,150,000 
TET ee eer TCT iT ee rT 35,390,000 
DE Ricthets che kedaeveneno nes 37,000,000 
Sth deken seni nue sewn ek oo 37,500,000 
PER ibePbiekseeesrenencaneee 39,250,000 
BT cariudh bul scidiviesenanad 40,818,000 
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Corporate Fiduciaries Associations 


HE Bergen County Corporate Fi- 
duciaries Association—New Jersey 
—recently formulated a list of 


questions for discussion at their forum 
meetings. The list follows: 


1. 


What practice should be followed with 
respect to second mortgages which are 
part of the assets of a decedent’s es- 
tate? Should they be held with normal 
effort made to collect them or should 
funds be spent for appraisal of the 
property and in a more thorough effort 
to collect by foreclosure if necessary? 


. Shall a corporate fiduciary accept all 


business in which it is named as a fidu- 
ciary? Is there an obligation to accept 
appointment even though an estate has 
decreased in value from perhaps $50,000 
at the time the Will was executed to 
perhaps $5,000 at the time qualification 
is necessary ? 


. When a fiduciary engages the services 


of a proctor for an estate does the ob- 
ligation for the payment of fees rest 
with the estate or with the fiduciary 
individually ? 


. What type of advertising media has re- 


cently proved most successful? Has it 
been newspapers, direct mail contact, 
booklet distribution, personal solicitation 
or another method? 


. What should be the nature of the appeal 


to be presented in trust advertising? 
Should the public be educated in the 
value of trust service generally, or 
should the emphasis be directed toward 
showing the advantages of employing 
your own particular bank, in view of the 
high standard which it maintains and 
its record of past performance? 


-In what types of investments are cur- 


rent trust funds being placed? 


-Do all trust departments follow a uni- 


form method of rendering reports and 
accounts to the orphans’ court? If not, 
can the Standardization Committee be 
requested to ascertain whether a uni- 
form method would be practical and 
helpful ? 


. A trust department has under its super- 


vision a considerable number of parcels 
of real estate. Is it more advisable to 
attempt to supervise all of it by the 
trust department or is it more practical 
to delegate the management to one or 
more agents? 


9.On closing of trust where there are a 


number of beneficiaries and it is not 
possible to obtain instructions for phy- 
sical delivery of an asset to any one or 
more of them, and there is no market 
for such asset, what should be done 
with it? 


.If the par value of an estate exceeds 


$50,000, but the appraised value is con- 
siderably less, should the executor close 
the estate without first making a Fed- 
eral Estate Tax Return? 


. Where a trustee has, in addition to its 


Trust Department, separate departments 
for handling mortgages and real estate, 
what arrangements, if any, can be made 
for the compensation of such depart- 
ments for handling trust assets, in addi- 
tion to the regular trustee fees? 


. What is the method generally used to 


appraise the value of the stock of a 
closed corporation when there have been 
no sales of the stock prior to the death 
of the owner of such stock? 


. What is the general practice followed 


with respect to fees of co-exécutors? If 
the corporate fiduciary does practically 
all of the work in the administration of 
an estate are fees divided equally or 
does the other co-executor receive only a 
small portion of the fee? Is a fee-divi- 
sion plan agreed upon before adminis- 
tration is commenced ? 


.Are all trust departments filing inven- 


tories of estates immediately upon com- 
pletion of the appraisal of assets? 


. Are securities owned in trust funds car- 


ried in the name of a nominee of the 
fiduciary institution or are they carried 
in the name of each trust which owns 
them ? 


.Is it a general practice, where possible, 


to account direct to the beneficiaries, and 
have them approve the accounts, in or- 
der to save court costs? 


-Do you know of a tactful or unembar- 


rassing means which a trustee may em- 
ploy to protect itself against loss when 
income is payable to a widow or widower 
“until remarriage” ? 


.Is there a uniform scale of fees in ef- 


fect in Bergen County or in New Jersey 
for personal trust services? 


.In drawing a will, what provision should 


be made for the immediate needs of the 
family of the decedent while the estate 
is in the process of settlement? 
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20. What is the status of a valid claim filed 
against an executor after the Decree 
Barring Creditors is entered? 

21.If a testator provides in his Will that 
his body be cremated, and his next of 
kin objects on account of religious 
scruples, could the Executor abide by 
the terms of the Will, or are the wishes 
of the next of kin paramount? 

.A testator establishes a testamentary 
trust which provides that his widow re- 
ceive the income for life, and such por- 
tion of the principal as is necessary for 
her to maintain the same standard of 
living she enjoyed while the husband 
was living. The amount of the principal 
to be expended is left within the discre- 
tion of the Executor. To the Executor’s 
knowledge, the widow has a moderate 
four figure amount of money. Should the 
Executor require that the widow only 
take the income until such time as she 
has exhausted her personal funds, or 
can she demand full payment from the 
Executor for her living expenses in or- 
der to avoid using up her funds? 

. A bank qualifies as Administrator of the 
Estate of a non-resident decedent who 
has personal property in the State of 
New Jersey, which property is to be ad- 
ministered for the benefit of New Jersey 
creditors. Should the claims exceed the 
amount of the personalty, does the Ad- 
ministrator have to go through an in- 


solvency proceeding. If no administra-: 


tion has been taken out in the State in 
which the decedent was domiciled, to 
whom should the excess personalty over 
the amount of the claims and expenses 
of administration be delivered ? 

.If a mortgage is held by a bank as 
trustee and the owner finds it impossi- 
ble to refinance or carry the mortgage, 
can the fiduciary accept a deed from 
the owner of the property or must a 
foreclosure proceeding be completed? If 
the consent of life tenants and remain- 
dermen can be secured, authorizing the 
fiduciary to accept the deed without 
foreclosure, would the position and lia- 
bility of the fiduciary be altered? 

. It has been recently proposed that new 
business, potentially profitable to a 
bank, may be obtained by accepting 
trusts of lesser value than has hereto- 
fore been considered profitable, provi- 
sion being made in the instrument for 
additions to the trust fund over a period 
of years. How may such a plan be car- 
ried out and is it practical? 
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26. What is considered adequate insurance 
protection for property held by a cor- 
porate fiduciary in a fiduciary capacity 
and what is adequate protection for the 
fiduciary ? 

.If a life tenant dies between regular 
disbursement dates, what items shall be 
approximated on their per diem basis 
between life tenant and remainderman? 
. What is the right of a life tenant to a 
refund of amortization already charged 
if the bond is sold at a price in excess 
of the present figure at which the bond 
as amortized is carried? 

29. How are the proceeds of sales of fore- 
closed real estate apportioned between 
principal and income? 


K. H. Dickson, assistant cashier, The 
First National Bank, Westwood, N. J., 
advises us that only seven of these ques- 
tions actually came up for discussion in 
the limited time which was at their dis- 
posal at their meeting held March 22, 
but some very interesting discussion 
ensued. 

It is the plan of the association to 
conduct other forums of the same type 
and discuss the rest of these questions 
and other subjects. 


CONVENTIONS 


ALABAMA Bankers Association— 
May 16-17. Hotel Battle House, Mobile. 
—M. A. Vincentelli, Secy., c/o Alabama National 
Bank, Montgomery. 


ARKANSAS Bankers Association— 
May 9-10. Goldman Hotel, Fort Smith. 
—W. H. Johnson, Vice Pres., Merchants National 
Bank, Fort Smith, Chairman Program Committee. 
—Robert E. Wait, Secy., 923 Southern Bldg., Little 
Rock. 


CALIFORNIA Bankers Association— 
May 22-23-24. Hotel del Coronado, Coronado. 
—Andrew Miller, Secy., 632 Mills Bldg., San Fran- 
cisco. 


COLORADO Bankers Association— 
June 21-22. Hotel Troutdale, Troutdale in the Pines. 
—L. F. Scarboro, Secy., 324 Tabor Bldg., Denver. 


CONNECTICUT Bankers Association— 
June 14-15. The Griswold, New London. 
—G. Harold Welch, New Haven Bank N. B. A., 
New Haven, in charge program. 
—C. E. Hoyt, Secy., South Norwalk. 


DISTRICT OF COLUMBIA Bankers Association— 
May 30-June 2, inclusive. Hot Springs, Va. 
—Thomas J. Groom, Vice Pres. & Cashier, Bank 

of Commerce & Savings, Washington, Secy. 


GEORGIA Bankers Association— 
May 23-24. Sea Island Beach. 
—Haynes McFadden, Secy., 1204 Atlanta National 
Bldg., Atlanta. 
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IDAHO Bankers Association— 

July 22-23. Hotel Canyon, Yellowstone Park. 

—D. F. Richards, Pres., American National Bank, 

Idaho Falls, in charge program. 

—E. W. Porter, Secy., Boise. 
ILLINOIS Bankers Association— 

May 20-21. Decatur. 

—O. S. Jennings, Secy., 33 N. LaSalle St., Chicago. 
INDIANA Bankers Association— 

June 5-6. Claypool Hotel, Indianapolis. 

—Don E. Warrick, Secy., Indianapolis. 


IOWA Bankers Association— 
June 3-4-5. Hotel Fort Des Moines, Des Moines. 
—Frank Warner, Secy., Des Moines. 


KANSAS Bankers Association— 
May 16-17. Topeka. 
—Max Harris, Secy., Trust Division, Emporia. 
—Fred M. Bowman, Secy., Topeka. 
LOUISIANA Bankers Association— 
April 22-23. Edgewater Gulf Hotel, Biloxi, Miss. 
—J. F. Flournoy, Jr., Vice Pres., Whitney National 
Bank, New Orleans, Chairman Program Commit- 
tee. 
—F. W. Kerksieck, Pres., Bank of Abbeville & 
Trust Company, Abbeville, La., Secy. 
MAINE Bankers Association— 

June 21-22. Rangeley Lakes Hotel, Rangeley. 
—George J. Wallingford, Secy.-Treas., Lewiston 
Trust Company, Lewiston, in charge program. 

—G. Harrison Kennard, Secy., Rumford. 


MARYLAND Bankers Association— 
May 21-22. Lord Baltimore Hotel, Baltimore. 
—Matthias F. Reese, Secy., Baltimore. 


MASSACHUSETTS Bankers Association— 
June 7-8. New Ocean House, Swampscott. 
—John S. Gwinn, Exec. Secy., 80 Federal St., Bos- 


ton. 
MICHIGAN Bankers Association— 

June 24-25-26. Hotel Olds, Lansing. 

—Ray O. Brundage, Secy., 1812 Olds Tower, Lans- 
ing. 

MINNESOTA Bankers Association— 

June 19-20. Hotel Nicollet, Minneapolis. 

—Wm. Duncan, Jr., Secy., 740 Rand Tower, Min- 
neapolis. 

MISSISSIPPI Bankers Association— 
May 14-15. Hotel Vicksburg, Vicksburg. 
—George B. Power, Secy., Jackson. 
MISSOURI Bankers Association— 
May 14-15. Hotel Elms, Excelsior Springs. 
—wW. F. Keyser, Secy., Sedalia. 
MONTANA Bankers Association— 

July 19-20. Glacier Park. 

—R. W. Place, Cashier, Metals Bank & Trust Co., 
Butte, and Pres. Mont. B. A., in charge of pro- 
gram. 

—Mrs. E. W. Walker, Secy., Helena. 

NEW JERSEY Bankers Association— 

May 23-24-25. Hotel Ambassador, Atlantic City. 

—Ferd. I. Collins, Pres. Bound Brook Trust Com- 
pany, Bound Brook, Chairman Convention Com- 
mittee. 

—A. H. Coate, Secy., Moorestown. 

NEW MEXICO Bankers Association— 

May 17-18. Hotel Nickerson, Roswell. 

—Margaret Barnes, Secy., 318 N. 
buquerque. 

NORTH CAROLINA Bankers Association— 
May 9-10. Carolina Hotel, Pinehurst. 
—Paul P. Brown, Secy., Raleigh. 

OHIO Bankers Association— 

June 12-13. Hotel Gibson, Cincinnati. 

—David M. Auch, Secy., Huntington Bank Bldg., 
Columbus. 
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OKLAHOMA Bankers Association— 
May 7-8. Biltmore Hotel, Oklahoma City. 
—E. P. Gum, Secy., 300 Biltmore Hotel, Okla. City. 


OREGON Bankers Association— 
June 17-18. Hotel Marion, Salem. 
In charge of program. 
—President, Frederick Greenwood, Assistant Mana- 
ger, The Bank of California N. A., Portland. 
—T. P. Cramer, Jr., Secy., 617 Lumbermens Bldg., 
Portland. 


PENNSYLVANIA Bankers Association— 
June 5-7. Hotel Casey, Scranton. 
—Charles F. Zimmerman, Pres., 

Bank, Huntingdon, Secy. 


SOUTH CAROLINA Bankers Association— 
May 15-16. Fort Sumter Hotel, Charleston. 
—wW. E. Martin, Secy., Columbia. 


SOUTH DAKOTA Bankers Association— 
May 23-24. Hotel Carpenter, Sioux Falls. 
—Geo. A. Starring, Exec. Mgr., Huron. 


TENNESSEE Bankers Association— 
May 21-22. Chattanooga. 
—H. G. Huddleston, Secy., 

Bldg., Nashville. 


TEXAS Bankers Association— 
May 21-22-23. Galveston. 
—W. A. Philpott, Jr., Secy., Dallsa. 


UTAH Bankers Asseciation— 
June 16-17. Newhouse Hotel, Zion Canyon National 
Park. 
—H. B. Crandall, Vice Pres., First State Bank, 
Salina, Secy. 
VIRGINIA Bankers Association— 
June 20-21-22. Homestead Hotel, Hot Springs. 
—C. W. Beerbower, Asst. Cashier, First National 
Exchange Bank, Roanoke, Secy. 


WASHINGTON Bankers Association— 
June 20-21. Hotel Winthrop, Tacoma. 
—J. W. Brislawn, Secy., 1416 Alaska Building, 
Seattle. 


WEST VIRGINIA Bankers Association— 
June 7-8, Greenbrier Hotel, White Sulphur Springs. 
—Homer Gebhardt, Vice Pres.-Trust Officer, First 
Huntington National Bank, Huntington, Secy. 


WISCONSIN Bankers Asscciation— 
June 25-26. Lawsonia Country Club Hotel, Green 
Lake. 
—W. G. Coapman, Secy., 534 Caswell Block, Mil- 
waukee. 


WYOMING Bankers Association— 


June 14-15. The Connor, Laramie. 
—kK. Snyder, Secy., Casper. 


First National 


812 American Trust 


AMERICAN BANKERS ASSOCIATION— 
Executive Council— 
April 14-17. Spring Meeting, Bon Air-Vanderbilt 
Hotel, Augusta, Georgia. 
—Fred N. Shepherd, Exec. Megr., 22 East 40th St., 
New York, N. Y. 


Annual Convention— 
November 11-14. Roosevelt Hotel, New Orleans, 
Louisiana. + 
—Fred N. Shepherd, Exec. Mer., 22 East 40th St., 
New York, N. Y. 


American Institute of Banking— 
June 10-14. Omaha, Nebraska. 
—Richard W. Hill, Secy., 22 East 40th St., New 
York, N. Y. 


AMERICAN Bar Association— 
July 15-19. Biltmore Hotel, Los Angeles, California. 
—Olive G. Ricker, Exec. Secy., 1140 N. Dearborn 
St., Chicago, IIl. 
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NATIONAL Association of Mutual Savings Banks— 
May 8-9-10. Waldorf-Astoria Hotel, New York, N. Y. 
—John W. Sandstedt, Exec. Secy., 347 Madison 

Ave., New York, N. Y. 


FINANCIAL Advertisers Association— 
September 9-10-11, Atlantic City. 
—Preston E. Reed, Exec. Secy., 231 S. La Salle St., 
Chicago, IIl. 


ASSOCIATION of Reserve City Bankers— 
June 10-12. Equinox House, Manchester Center, Vt. 
—Joseph J. Schroeder, Secy., 105 W. Adams St., 
Chicago. 


March Life Insurance Report 


New life insurance production for March 
was 2.4% less than for March of 1934. For 
the first three months of this year, the 
cumulative total was 10.1% greater than 
the amount for the corresponding period of 
last year. 

These facts were revealed by a report 
forwarded by The Association of Life In- 
surance Presidents to the United States 
Department of Commerce for official use. 
The report summarized the new business 
records, exclusive of revivals, increases and 
dividend additions, of 42 companies having 
83% of the total life insurance outstanding 
in all United States legal reserve companies. 


For March, the total new business of all 
classes written by the 42 companies was 
$768,491,000 against $787,628,000 during 
March of 1934. New Ordinary insurance 
amounted to $502,619,000 against $526,- 
280,000, a decrease of 4.5%. Industrial in- 
surance amounted to $235,261,000 against 
$228,107,000, an increase of 3.1%. Group in- 
surance was $30,611,000 against $33,241,000, 
a decrease of 7.9%. 

For the first three months, the total new 
business of these companies was $2,312,- 
992,000 this year, against $2,101,158,000 
last year. New Ordinary insurance amount- 
ed to $1,594,112,000 against $1,386,351,000, 
an increase of 15.0%. Industrial insurance 
amounted to $640,533,000 against $622,- 
031,000, an increase of 3.0%. Group insur- 
ance amounted to $78,347,000 against 
$92,776,000, a decrease of 15.6%. 


Report Third of Home Mort- 
gages Held by Individuals 


Contrary to the assumption on which 
much recent Federal mortgage action is 
premised, private individuals hold a very 
considerable share of present home mort- 
gages. They are the capital source for 
what appears to be approximately one- 
third of the home mortgages of the coun- 
try, according to estimates made by 
correspondents of the National Associa- 
tion of Real Estate Board of 82 cities. 
The cities included represent a popula- 
tion of more than 13% million persons. 

Out of the 83 cities, 55 report that 
25% or more of all mortgages on homes 
are held by private individuals, and of 
these, 25 cities report that 50% or more 
of their home mortgages are so held. 
Some cities report as high as 75% or 
even 80% of existing home mortgages 
are held by or for private individuals. 

Smaller cities (under 100,000 popula- 
tion) very generally show a heavy per- 
centage of their home mortgages as in 
the hands of private persons. Of the 50 
such cities reporting, 32 cities estimate 
individual holdings as at least 25% of 
their local total. Of these, 18 cities (36% 
of this population . oup) show from 
50% to 75% of their home mortgages in 
private hands. 





Developing Trust New Business 


REPORT on “What representative 
A banks throughout the country are 

doing in trust new business work” 
has been compiled for the Financial Ad- 
vertisers Association by Charles B. 
White, Security-First National Bank, 
Los Angeles. 


The first question submitted was as to 
the number of trust new business men 
now employed. Of twenty banks replying 
to this question, sixteen reported from 
one to ten such employees, the total 
number being sixty-three. Only one bank 
indicated an intention to add new men 
during the current year. 


Commenting on the replies to this 
question, Mr. White said: 


“Two of the four banks having no 
men in the field had their new business 
men doing special administrative work. 
One of the remaining banks had a pro- 
gram to develop its new business by us- 
ing administrative officers. These men 
were to devote at least one day a month, 
or the equivalent, in this work, working 
through contacts made with present trust 
customers or customers of the banking 
department. The other trust company re- 
ported banking conditions too upset to 
warrant solicitation.” 

Salaries paid to such employees ranged 
from $1800 to $9,000. All of the report- 
ing banks except one paid a straight 
salary. 


Average New Business Obtained 


The third question was as to the aver- 
age volume of new business per man for 
1933 and 1934. The figures reported 
range from $2,000,000 to $15,000,000, 
the average being between $6,000,000 
and $7,000,000. 

On this point Mr. White said: “The 
wealthiest sections, of course, showed 
the greatest production per man. In 
1933 the average for nine reporting 
banks was $6,200,000 per man. In 1934, 
the average for eight reporting banks 
was $7,200,000 per man.” 


The banks were asked to indicate the 
proportion of new business, prospective 
and immediate. On this point Mr. White 
said: 

“Prospective fee business in practical- 
ly all cases exceeds the volume of imme- 
diate fee business. The spread in per- 
centages indicates some banks place more 
emphasis on immediate fee business— 
i.e., living trusts, agencies, etc. The 
average shows 72 per cent. prospective 
fee business—28 per cent. immediate fee 
business.” 

On the question “Do you plan to in- 
crease, decrease, or spend approximately 
the same amount in trust advertising 
and promotional work in 1935 as in 
1934?” Mr. White said: “No case was re- 
ported where a decrease was contem- 
plated. Two companies plan increases, 
while the others indicate the same 
amount will be spent. 

“No bank reported its budget was 
based on a percentage of gross fees or 
any other fixed scale. Many noted that 
such funds were allocated to trust de- 
velopment as were necessary to carry 
out the desired program. Business-like 
as it might seem to base promotional 
expenditure on fees, it does not seem to 
be used or considered in appropriating 
funds for new business work—in fact, 
few banks indicated that any budget 
was used at all. Such funds as were nec- 
essary to accomplish the work were al- 
lotted from a general bank advertising 
fund for advertising, booklets, etc., and 
solicitors’ salaries from salary accounts.” 


General Approach Used 


Question number five was “What is the 
general approach used by your new busi- 
ness men in contacting prospects?” The 
answers included—to reduce estate 
shrinkage—have the benefit of trust com- 
pany’s long experience—estate analysis 
to present facts and suggest ways to ac- 
complish distribution in the safest and 


459 








Teens 1’ 


most economical manner—to show advan- 
tages of corporate services over individ- 
ual services as executor and trustee. 
These are the general appeals used to 
gain customer’s interest. The contact it- 
self is made, in most cases, only after 
study of probable desirability of the 
business and an introduction by an offi- 
cer or staff member. The introduction 
may be a personal one or by telephone 
or letter. Direct mail leads also afford 
the entrée in many banks where this 
method is used extensively. 


Summarizing these answers Mr. White 
said: “The general nature of this ques- 
tion and the consequent varying degrees 
of replies make it more difficult to pres- 
ent as clear-cut a picture. Generally, 
most banks have a similar approach, 
except that some place emphasis on 
estate planning to get economies, par- 
ticularly tax economies, while others em- 
phasize the other advantages of cor- 
porate trust services. In nearly all cases, 
the solicitor tries to get an entrée via a 
bank officer, as the personal approach 
always proves the most effective, due to 
the confidence already established in the 
bank via such officer. Contacts within or 
outside the bank’s own quarters is the 
policy in most cases.” 


Question number six was, “Consider- 
ing the total number of contacts made 
during 1934 for new trust business, what 
would be the approximate percentage of 
contacts obtained by direct mail, life un- 
derwriters, banking department officers, 
attorneys, trust department staff, and 
miscellaneous methods?” .Mr. White’s 
summary of the replies was as follows: 
“Banks relying on direct mail get the 
greatest volume of new business from 
this effort. Banks relying on the personal 
approach get the majority of their new 
business from this source. Both methods 
are proven and reliable. Some banks use 
both successfully. There has been con- 
siderable revision of prospect lists, 
necessitated by the changing conditions 
of the past five years. Compared to the 
emphasis formerly placed on the life 
underwriter approach, there is little of 
major value in this source of business 
today.” 


Practically all of the banks reported 


that the members of the banking, safe 
deposit, and other departments assisted 
in trust new business work. The manner 
in which they assisted included: Officers 
and others send customers and names of 
prospects to trust new business division 
—Trust Department, new business divi- 
sion, has access to central file and credit 
department records—Officers are asked to 
send in lists of customers they will aid 
in contacting — New business men as- 
signed to officers and branches to culti- 
vate business located there — Officers 
write letters and send bank’s trust litera- 
ture—President signs all direct mail in 
one leading company—Group meetings of 
officers and trust men bring out pros- 
pects. 


Cooperation of Other Departments 


As to methods used to keep alive the 
interest of other departments in develop- 
ing and bringing leads to the attention 
of the trust officers, one bank reports out- 
standing success via cooperation with its 
safe deposit department; another peri- 
odically reviews prospects with the offi- 
cers to which they are assigned; another 
bank has a committee on development, 
composed of men of the various banking 
department divisions, and thus gets in- 
terest and a unified and continuous pro- 
gram; another bank gives credit to 
individuals and rewards outstanding ac- 
complishment by membership in an 
accomplishment club. 


Summarizing the replies to this ques- 
tion, Mr. White said: “Cooperation be- 
tween the banking and trust departments 
in new business efforts is essential to an 
outstanding success in new business ac- 
tivity. Confidence in the bank is first 
established in the banking department, 
which can easily, if tried, be transferred 
to include the trust department. The 
business is half won when contacts are 
made in this way. The extra work placed 
on banking officers and staff the past few 
years has handicapped this method, but 
it still remains one of the best methods 
of development.” 

The eighth question was “Are you sat- 
isfied with the volume of business matur- 
ing from the wills on file with you? If 
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not, are you doing anything to improve 
or correct the situation?” 

Mr. White’s summary of the replies 
was as follows: “The replies indicated 
that many banks had not analyzed the 
results of maturities from their will files. 
The only one giving figures reported: 
‘We had 1004 wills withdrawn for all 
purposes during 1934. 225 were due to 
the death of the maker, 256 were with- 
drawn and returned rewritten, or with 
codicils added. Thus, 524 wills were lost 
as potential business.’ The largest per- 
centage of the 523 wills lost was reported 
as due to estate shrinkage; next, naming 
another executor and other reasons. Of 
the 225 wills maturing, only 68 produced 
probates, as 158 gave no business for the 
following reasons: Late will and bank not 
named—50 wills; property all in joint 
tenancy—21 wills; estate too small, bank 
refused to qualify—44 wills; estate un- 
desirable or too encumbered—22 wills; 
bank alternate only, first named executor 
qualified—4 wills; all estate in private 
trust—3 wills; all other cases—8 wills. 


“It is believed if all banks actually 
analyzed maturities from their will files, 
a similar result might be found, which 
can hardly be called satisfactory. The ex- 
ceptions to this statement, however, are 
those banks which have followed closely 
the condition of estates of customers 
whose wills they hold and eliminated un- 
desirable business and, in addition, kept 
their customers sold on their bank, even 
during the difficult times since the bank- 
ing holiday.” 


Contacting Will Customers 


As to procedure in contacting cus- 
tomers who have placed wills on file, one 
bank sends letters every two years and 
personally contacts the more “worth- 
while” cases; results good. Another bank 
reports contacts via personal calls; “the 
results have been somewhat mixed”; 
some business was lost to individuals or 
estates placed in joint tenancy; other 
business formerly in a co-capacity was 
put in a sole capacity for bank. “How- 
ever, taking everything into considera- 
tion, I feel it is the right thing to do, as 
it makes a customer feel that the com- 
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pany is on the job and has the welfare 
of his interests at heart.” 


Another bank reports personal calls 
and results as: “We are endeavoring to 
contact at least the more desirable clients 
whose wills and insurance trusts we 
have. In most cases, we find that they 
appreciate the call and have many ques- 
tions to ask. The general result is that 
many doubts are cleared up, much con- 
fidence is restored, and the customer’s tie 
with the company materially strength- 
ened.” Another says they have been send- 
ing letters and direct mail for the past 
three years to will customers and call on 
customers who have large estates, with 
this result: “This is one of the most con- 
structive pieces of work which we have 
done so far as our new business activity 
is concerned. When we first undertook it, 
we were somewhat afraid of the reaction 
there might be to the letters, but last 
year about 89 estates were re-pro- 
grammed from wills which we had on 
file, most of these as a result of our 
letters. In some instances, additional 
business did result when we went over 
the new program. This work has taken a 
great deal of time, but I think it is prob- 
ably the best expenditure of energy in 
our department.” 


Two other banks in different sections 
of the country report similar procedure 
and approve the results, while another 
reports: “There are certain advantages 
in such a plan, but there are also disad- 
vantages which we believe outweigh the 
favorable factors. We depend on general 
advertising and publicity to keep the 
business sold. 

On this point Mr. White reported: 
“Banks that have tried contacting will 
customers have approved the plan with- 
out exception. Other banks are consider- 
ing the advisability, but are hesitant, not 
knowing what may result. Still others 
have not considered the matter. Taking 
the advice of those who have tried either 
or both letter writing and personal call, 
it is found to be a desirable undertaking. 
Some business may be lost, but it seems 
to be a type that the bank would not 
want anyway. Sufficient staff must be 
available to do the work, or the desired 
results might not be obtained.” 





Will Your Department Serve the Estates of Your Directors? 


of a trust institution failed to appoint that institution in any fiduciary 


(Sets trast ins a will is probated which reveals that an official or director 


capacity. The effect obviously is unfortunate. 


How aggressively trust institutions have solicited 
the fiduciary business of their directors is of course 
not known. So far as can be learned from scrutiny of ‘* 


A Statement 
Signed by .4ZZ of Our Directors 


so 


advertising programs, comparatively few make any (Cease nemt eo ay me wr”) 


positive use of such patronage as a means of strength- 
ening the confidence of prospective trust customers. ( 
St. Louis Union Trust Company has gone to the ex- 


Tiraane F Mets Din fextyy , “Orr 
f oem Whew. NH Llaze~ 
j (bA 

OS Fh A floss 


L070 Fa aly 
4h 0 «. 


tent of publishing in facsimile form a statement 
signed by all directors to the effect that they are using 


the services of that organization and have named it 


as executor or trustee. The advertisement is repro- 


duced in miniature herewith. 


ST LOUIS UNION TRUST COMPANY 
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“Every Man Needs This Trust” 


Under this heading, the United States 
National Bank, Portland, Oregon, makes 
the following comment, presented in 
four-page folder: 

“Most valuable, and usually most prized, 
possession of every man of family is his 
Life Insurance. That is the agency by which 
his loved ones and dependents will be pro- 
tected from want and hardship if the hand 
of the insured should be taken from the 
wheel. That is the agency by which funds 
will be provided to finish the children’s 
education, maintain the home and carry 
through the plans and ambitions of the 
insured. 

“But can Life Insurance alone perform 
this vitally important duty—the complete 
and sure protection of your family? 

“Valuable and necessary as it is, Life 
Insurance alone is not enough. The record 
is clear and undisputable. In nine out of 
ten cases investigated where large lump 
sums of money accruing from life insurance 
settlements are paid into untrained hands, 
the entire principal is completely expended 
within five years! Would five years of 
financial independence see your family 
‘through’? 

“No doubt you think this could not hap- 
pen in your family and perhaps you have 
beneficiaries with wide business training 
and experience in conserving capital and 
making it pay an adequate income. But why 
take chances? 

“The modern practice is to insure your 
insurance. Create a simple, effective Life 
Insurance Trust. Settlements then can be 
paid to a corporate Trustee like The United 
States National Bank. Your beneficiaries 


have the services and counsel of a group 
of seasoned business executives who are 
thoroughly trained in property and invest- 
ment management. The insurance settle- 
ment is applied as intended—for the needs 
of your beneficiaries. The Life Insurance 
Trust removes the hazards of extravagance, 
mismanagement and foolish investments and 
erects a stout safeguard for the continued 
financial security of your dependents. May 
we explain, entirely without obligation, how 
your Life Insurance can be protected this 
modern way?” 


Resumes 


California Trust Co. 
Publication of “Reflections” 


The California Trust Company, Los 
Angeles, has resumed publication of “Re- 
flections,” described as “an unofficial and 
informal review of the work of a modern 
trust company.” 

It is an unpretentious four-page pe- 
riodical, 854 x 5% inches, printed in two 
colors on dull-finish paper, and illustrated 
with small drawings. 

The first number issued after “five or 
six years of suspended animation,” as 
Frederick R. Behrends expressed it, con- 
tains six “stories,” written in what might 
be described as easy-chair style, each 
story designed to illustrate some phase 
of trust service. 

The headings used may be suggestive; 
“Sometimes it pays to be conservative,” 
“In which we play the role of doctor,” 
“He almost disinherited himself,” ‘“Ex- 
officio,” ““We became a corporate father,” 
and “A budget plan which works.” 
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Edwards Reports Rapid Prog- 
ress in Informative Advertising 


The Executive Council of the Ameri- 
can Bankers Association at its meeting 
in Augusta, Ga., was told of the rapid 
progress of the informative bank news- 
paper advertising services for members 
in the Association conducted by its Ad- 
vertising Department to assist banks in 
rebuilding public confidence and good 
will in their communities, in the report 
of Gurden Edwards, Director of Adver- 
tising and Publicity: The report said in 
part: 

“The central theme of this advertising 
service deals with the essential line of 
economic and social service that all 
sound banking inherently renders the 
depositor and the public. These facts are 
simply told in a way to emphasize to the 
public that it is not the banking laws 
which make banking useful and safe, 
but that fundamentally it is honesty and 
skill in management under private initia- 
tive. 

“It is our belief that copy of this type 
should in the sum total effect upon pub- 
lic opinion serve the welfare of all bank- 
ing by aiding to create sounder public 
understanding and viewpoints in respect 
to the proper functions of banking and 
its place in the nation’s life. We are con- 
fident that sound banking doctrine, flow- 
ing in sufficient volume from the respec- 
tive banks to the people of their own 
communities, coupled with the particular 
and concrete needs of those communi- 
ties, will be far more effective in bring- 
ing about a change in the widespread 
antagonistic state of public mind regard- 
ing banks and bankers than any gen- 
eralized campaign of propaganda, argu- 
ment, controversy or attempt at answer- 
ing political and demagogic critics than 
could be devised.” 

The Advertising Department is now 
serving regularly each month 924 mem- 
bers of the Association with its various 
services, including newspaper advertise- 
ments, posters, booklets and folders, the 
report stated. The total number of ad- 
vertisements sent to subscribers during 
March was 4,353. By classes, the total 
number of members receiving trust ad- 
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vertisements each month is 289; savings 
advertisements, 269; commercial banking 
advertisements, 316; and the total re- 
ceiving the new informative service de- 
scribed above is 304. 


Reprint Service 


On all sales of reprints of exclusive 
articles which appear in TRUST Com- 
panies Magazine, we pay to the author a 
royalty of 20 per cent of gross. 

On all sales of reprints of addresses 
published in the Magazine, we pay to 
the speaker a royalty of 10 per cent of 
gross; except that in the event of sales 
of a reprint in which more than one ad- 
dress is reported, we apportion the 
royalty. 


Minimum Orders $3.00 
Size of Reprint 
8pp. 12pp. 
20c.ea. 25c. ea. 
18 
ahi 
16 
15 
12 
10 
9 
Quantity Prices on Request 
Notice: Orders for less than 500 copies of 
any one reprint will not be filled unless © 
the total of all orders for that reprint 
is 500 or more. 

All reprints ordered on this basis are 
printed on Magazine-size pages of the 
same stock as used currently in the 
Magazine itself. They contain no adver- 
tising matter. If the article, address or 
section wanted as a reprint, contains ad- 
vertisements as it appears in the Maga- 
zine, the pages are made over and the 
amount of space decreased correspond- 
ingly. Material occupying a net space of 
more than four pages but not more than 
eight are reprinted in eight-page form, 
title pages being used whenever feasible. 
Similarly, material occupying a net space 
of more than eight pages but not more 
then twelve are reprinted in twelve-page 
form. We will be glad to quote special 
prices for reprints of more than twelve 
pages. 


Number ordered 4pp. 
Less than 200... 15c. ea. 
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HE architectural detail of old Christ Church 
is reflected in the Provident Trust building 
at Chestnut and Seventeenth Streets. In the 
conduct of its business today, Provident also 
endeavors to maintain those traditions of 


painstaking attention to detail and jiages 


of trustworthiness which marked |yagses 


the leaders of that early Philadelphia 


generation. 





UNIFORM TRUSTEES’ ACCOUNTING 


HE report of the Committee on 
| Uniform Trustees’ Accounting Act 
and Uniform Trusts Act has pre- 
pared suggestions for presentation to the 
National Conference of Commissioners 
on Uniform State Laws, which will be 
reviewed at the convention in July. In 
the present fourth tentative draft, de- 
tailed requirements for regular periodic 
accountings are proposed which would 
affect both corporate and _ individual 
trustees. They are summarized as fol- 
lows: 


Testamentary Trusts 


Testamentary trustees would be re- 
quired, under the proposed act, to file 
an inventory with the court of all trust 
property within thirty days. 

An intermediate account would be re- 
quired at the end of two years and every 
two years thereafter, showing: 


(a) the trust principal received at the 
beginning of the accounting period and the 
method of its investment; 

(b) additions to principal during the 
accounting period, and the dates and sources 
of acquisition; 

(c) investments collected, sold or charged 
off during the accounting period, with the 
consequent loss or gain; 

(d) investments made during the account- 
ing period, with the date, cost and present 
market value of each; 

(e) deductions from principal during the 
accounting period, with the date and pur- 
pose of each; 

(f) the trust income on hand at the be- 
ginning of the accounting period, and in 
what form held; 

(g) trust income received during the 
accounting period, when, and from what 
source; 

(h) trust income paid out during the 
accounting period, when, to whom, and for 
what purpose; 

(i) trust principal on hand at the end of 
the accounting period, and how invested; 

(j) trust income on hand at the end of 
the accounting period and in what form 
held; and 

(k) such other facts as the court may by 
rule or court order require. 


Provision is further made for the same 
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data to be used in final accountings, in- 
cluding statement of distribution of trust 
property and receipts. A subsequent dis- 
tribution accounting would be required. 
Trusts of a market value of $5,000 or 
less capital at time an accounting is due 
are exempt from intermediate accounts. 

The proposed act also would provide 
for uniform procedure as to service of 
papers on accountings, representation of 
beneficiaries, court approval or disap- 
proval and limitation of liability, subject 
to right of appeal, for all trustee’s acts 
or omissions fully described in the 
accounting. It would provide also that 
“Court approvals or disapprovals of in- 
termediate or final accounts shall be 
deemed final judgments insofar as the 
right of appeal is concerned.” 


Non-Testamentary Trusts 


Trustees of trusts created by a living 
settlor, including such appointments by 
the court, would be required to file an 
inventory in similar manner to testamen- 
tary trustees with copy of the trust in- 
strument and list of beneficiaries. Inter- 
mediate, final and distribution account 
requirements are the same as for testa- 
mentary trustees. The trustee may, how- 
ever, be relieved from any or all duties 
of this act by express provision in the 
trust instrument, or in the case of exist- 
ing voluntary trusts, by acknowledged 
statement by settlor within one year 
after effective date of act. Business, in- 
vestment and voting trusts, insurance 
trusts prior to death of the insured, or 
“trusts in the nature of mortgages or 
pledges” are excepted from provisions of 
this act. Also, legally-capable benefici- 
aries may exempt trustee by written 
instrument. 


Present State Requirements 


Synopses are given in conjunction with 
the proposed draft of the codes and laws 
of the fifteen states with provisions for 
testamentary trust accountings, and of 
the eleven states with accounting pro- 
visions for both testamentary and non- 
testamentary trusts. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


March 30, 1935 


RESOURCES 


Cash and Due from Banks $ 62,691,172.14 
U. S. Government Securities 214,959,984.35 


(Includes Bonds Guaranteed by the United 
States Government) 


State and Municipal Bonds 22,591,237.96 
Other Securities 51,413,717.73 
Loans and Bills Purchased 147,097,305.77 
Mortgages 25,166,043.41 
Banking Houses 15,422,500.00 
Other Real Estate Equities 4,416,911.63 
Customers’ Liability for Acceptances 15,911,857.63 
Accrued Interest and Other Resources 3,730,114.80 


$563,400,845.42 


LIABILITIES 


$ 32,935,000.00 
Surplus and Undivided Profits .... 10,297,483.19 
Capital Notes 25,000,000.00 
Reserves 19,744,270.30 
Dividend (Payable April 1, 1935) .. 411,687.50 
Outstanding Acceptances 16,549,625.37 
Deposits - - 458,462,779.06 


$563,400,845.42 


HARVEY D. GIBSON, President 


Head Office: 55 Broad Street, New York City 


Member Federal Reserve System 


Member New York Clearing House Association 





Court Decisions 


Testamentary Trustee—Trustee Fails 
to Set Up Two Trusts—Funds Held 
in Solido—On Accounting By Ex- 
ecutors of Deceased Trustee Court 
Directs Segregation of Principal— 


Matter of Estate of Charles Townshend Dade— 
New York County Surrogate Court. By Mr. Sur- 
rogate Delehanty, April 16, 1935. 


Deceased died December 26, 1915. He 
named the same person as his executor and 
trustee. The latter accounted in his capacity 
as executor and his account was settled by 
decree entered April 2, 1917. No other 
account was rendered by the executor- 
trustee. He died November 15, 1933, and his 
executors are now accounting in his behalf 
for his acts as trustee. Upon his death a 
successor trustee took over the securities 
and it is now accounting separately for its 
operations as such successor trustee. 

By clause Third of the will of deceased 
he directed his executor and trustee “to set 
apart out of my” (deceased’s) “estate 
securities sufficient, in his” (the executor’s) 
“judgment, to yield an income of $2,100 a 
year and to hold said securities or the pro- 
ceeds thereof reinvested, and to pay over 
the income therefrom” to a beneficiary for 
life. The will provided for ultimate disposal 
of the securities so set apart or their pro- 
ceeds. 

In the next paragraph of the will de- 
ceased bequeathed all the rest of his prop- 
erty in trust for named beneficiaries and 
directed how the income and principal of 
such residuary trusts would be distributed. 

The decree of April 2, 1917, settling the 
account of the executor approved schedules 
showing that he had theretofore set aside 
to himself as trustee in bulk all of the 
securities remaining in the estate. He was 
directed by that decree to pay to himself as 
trustee $1,917.71 of additional cash on hand 
which was to be dealt with as principal of 
the trusts. 

The account now filed in behalf of the 
deceased trustee contains no report of the 
income earned during the trust administra- 
tion. His executors report only the principal 
transaction in the trusts and report the 
turnover to the successor trustee of the 
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capital of the trust as it was constituted 
when the original trustee died. From the 
account so filed it is apparent that the de- 
ceased trustee dealt with the securities of 
the trusts in solido. The parties agree in 
stating that during the entire time elapsed 
since the setting up of the trusts there was 
paid to the beneficiary of the trust set up 
in the Third paragraph of the will the exact 
sum of $2,100 per year. They agree that all 
remaining income was disposed of as income 
of the residuary trusts. 

This aggregate annual income is stated 
to have reached a high of $10,600 and a low 
of $7,000 during the administration of the 
deceased trustee. The account filed by the 
successor trustee shows that it sold most of 
the securities received by it from the orig- 
inal trustee and reinvested the proceeds in 
securities believed by it to be more conserv- 
ative with the result that the income is now 
about $4,100 annually. Controversy has 
arisen respecting the disposal of income 
shown to be on hand in the account of the 
executors of the deceased trustee. Decision 
must be made likewise whether in the future 
the sum of $2,100 annually must be paid to 
the income beneficiary under the Third 
paragraph of the will. These controversies 
require consideration of the tenor of the 
will and of the legal consequences flowing 
from the deceased trustee’s handling of the 
trust securities and of the income thereon. 

Paragraph Third of the will establishes a 
trust and not an annuity. Hence the bene- 
ficiary of that trust heretofore has been and 
now is entitled to the income upon the trust 
funds only and not to a specific annual sum 
of $2,100. It follows that the beneficiaries 
of the respective trusts created by the 
residuary clause are entitled to the income 
upon such trust principals undiminished by 
any contribution to income on the trust in 
the preceding paragraph. The problem here 
is to determine how those respective trust 
principals should now be ascertained. 

The rule is to be found in Monson vs. 
New York Security and Trust Company 
(140 N. Y., 498). There, as here, a trustee 
charged with the duty to segregate and set 
up separate trust principals failed to do so. 
The Court of Appeals there said that since 
the securities in the estate were dealt with 
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in solido the interests of the respective 
trusts in each and all the securities of the 
estate were to be deemed respectively that 
fractional interest which was equivalent to 
the fractional proportion which each trust 
capital bore to the total capitals of all of 
the trusts at the time they should have been 
segregated. That rule works justice among 
the respective beneficiaries. It has been fol- 
lowed in other cases (Matter of Clark, 251 
N. Y., 458, 466; Matter of Kohler, 231 N. 
Y., 353; cf. Matter of Seidenberg, 147 Misc., 
742). 

Applying that rule for decision to the case 
here, there must be ascertained, on the basis 
of conditions as they existed at the date of 
death of deceased, a capital which then 
would have paid the sum of $2,100 per year. 
When the capital value adequate to produce 
that income has so been ascertained its 
fraction of the then total capital value of 
all the trust funds must be determined. 
When that fraction is determined it repre- 
sents the interest, throughout the whole 
period of trust administration and now, of 
the beneficiary under the trust set up by 
the third paragraph both in income and in 
principal. 

It may be ascertained by this method of 
allocating principal and income that over 
the period of trust administration by the 
deceased trustee he paid to the beneficiary 
under the trust created by the third para- 
graph less or more income at times than 
was due to that beneficiary; and in conse- 
quence paid less or more to the residuary 
beneficiaries than was due to them. In view 
of the fact that over all this period all of 
the parties apparently acquiesced in the 
tru.tee’s scheme of distribution of income 
they may now desire to make no criticism 
of it. Readjustment will be possible only 
within the period of limitations. 

The principal of the trusts should now be 
segregated. The fractional interest estab- 
lished by the computation made as of date 
of death of the deceased should now be 
allocated in each security to the trust 
created under the third paragraph of the 
will. The remaining interests in such securi- 
ties must be allocated to the residuary 
trusts in due proportion as among them. 
The parties may be able to agree upon 
allocation to the respective trusts of entire 
interests in certain securities. If agreement 
cannot be reached the court will on applica- 
tion set a date for hearing any contested 
issues. Proceed accordingly. 
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Memorial Meeting 


A memorial meeting was held Sunday 
evening, April 14, by the Executive Council 
of the American Bankers Association at 
Augusta, Georgia, honoring John H. Pue- 
licher and Rome C. Stephenson, former 
presidents of the Association who passed 
away during the last year. 


Origins of Reciprocal Trust 
Institution Idea 


The Union Transfer Company, now the 
Union Trust Company of Pittsburgh, 
Pa., was originally organized as a recip- 
rocal fiduciary institution with the Fi- 
delity Trust Company, according to 
statements recently made by Andrew W. 
Mellon before the Board of Tax Appeals. 
Under this arrangement one of the com- 
panies could qualify as guardian for the 
interests of minors in estates for which 
the other company acted as executor or 
trustee. In the sphere of corporate trust 
work, one would be transfer agent for 
corporate securities while the other acted 
as registrar. Commenting on the change 
of title, Mr. Mellon said at the hearings, 
“We dropped the Transfer because peo- 
ple thought it was a hauling business.” 

“Mr. Mellon’s further reference to this 
period, that “we must either liquidate or 
put Union Trust on a street floor, and 
get after business” derives interest from 
the fact that the bank moved almost im- 
mediately, and entered on an active ca- 
reer which has brought it to the position 
of one of the largest banking and trust 
institutions in the country. Purchase of 
most of the stock of the company by Mr. 
Mellon was stated to have resulted from 
the fact that no dividends were paid dur- 
ing this period and because, in Mr. Mel- 
lon’s words, “I happened not to have 
consulted the board in selecting the 
President, and the board was complain- 
ing that the Union Trust was not earning 
the salary of the President, which was 
fixed by me.” 




















Legislative Trends, Federal and State 


Banking Bill Among Those Whose Fate Is Still in Doubt—Brown 


Measure on Examinations—Other Proposals 





HE overwhelming victory of the 
PL Soni Security Bill in the House 

of Representatives is interpreted 
generally as definite indication that a bill 
of this general nature will go to the 
President for signature before the end of 
the present session. Predictions, however, 
would be dangerous. The Senate, as we 
go to press, is threatened with a serious 
legislative jam, which might result in the 
defeat of several major proposals or in 
their hasty enactment during the final 
rush before adjournment. 

Among the measures still in doubt is 
the new banking bill. R. S. Hecht, presi- 
dent of the American Bankers Associa- 
tion, at the opening of the Executive 
Council meeting at Augusta, Ga., spoke 
further with reference to the attitude 
toward that measure which the associa- 
tion’s committee has taken. After point- 
ing out that the proposed bill deals with 
broad questions of public policy and pro- 
poses far-reaching changes in banking 
and further governmental control over 
it, Mr. Hecht said: 

“Naturally, there are vigorous differ- 
ences of opinion concerning it, not only 
among bankers but also among business 
leaders and economists. In essence, it 
goes to the very root of the question 
whether banking in the United States 
shall be put under Government domina- 
tion or shall be free from political influ- 
ences. And by using the term ‘political’ 
we do not refer to the present Democratic 
Administration, but to whatever political 
regime may be in power, whether it be 
Democratic, Republican, or, if you will, 
some other form of partisanship that 
might conceivably be placed in authority. 

“Whether we be Democrats or Repub- 
licans, I think we can all agree as citizens 
as well as bankers, that we are unequivo- 
cally opposed to any political control of 
banking, whether it come under the pres- 
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ent Democratic, or a possible future 
Republican administration. Our objection 
does not spring from partisan feelings 
but from the broad consideration that 
banking is simply not the field for politics 
of any denomination. 

“We have not been unconscious of the 
fact that many earnest students both 
within and without the banking business 
have strongly believed that our associa- 
tion should oppose in toto everything con- 
tained in Title II and refuse to discuss 
any possible changes in it. We have not 
felt, however, that the best practical 
results would be accomplished if we 
assumed such an attitude. 

“For too long a time the banking pro- 
fession has been put in the light of 
always criticizing and obstructing the 
passage of new banking legislation, 
merely because it tended to sweep aside 
certain long-established practices and 
beliefs. Unfortunately, too many mem- 
bers of Congress have not yet learned to 
believe that bankers can actually be moti- 
vated by purposes conceived in the broad 
public interest, and not merely in the 
interest of profits of their own institu- 
tions, or the selfish advantage of their 
own profession. 

“For these reasons and many others we 
have not believed that sweeping opposi- 
tion to Title II was advisable. In the first 
place, it would surely have revived the 
cry that bankers were back at their old 
game of selfish obstructionism. 

“We believe also that it would have 
solidified and strengthened the deter- 
mination of those in Washington who are 
interested in putting through banking 
legislation far more radical than any- 
thing contained in Title II. Lastly, we 
believe that the mere appearance of ob- 
structionism on our part would have 
aroused and aggravated unnecessary ele- 
ments of human emotion and antagonism 
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which would have obscured the merits of 
the case and caused presently conflicting 
interests to unite against us. 

“Under these circumstances the asso- 
ciation felt that it would be advisable to 
leave to the final determination of Con- 
gress ‘whether it is considered advisable 
and necessary’ to pass legislation cover- 
ing the subject matter of Title II at the 
present session of Congress. After point- 
ing out that the time was really too short 
to give the matter the thorough consider- 
ation it deserved, at the same time we 
made it clear that we are ready to help 
in molding and guiding whatever legisla- 
tion is to be enacted so that it will be 
conceived along lines of sound banking 
and sound public policy, which we be- 
lieve are identically the same thing even 
though looked at from a different point 
of view. 

“We can hardly deny that little would 
be gained by merely postponing to the 
next Congress—which will meet in a 
Presidential election year—the present 
chapter of public discussion of the bank- 
ing problem of the United States, espe- 
cially since we know that the present 
Administration is determined to have at 
least some of its proposals written into 
the banking statutes before the next elec- 
tion. The chances are that we have a far 
better chance to play an effective part in 
respect to such legislation in our present 
position than we would have next year if 
we now played the role of the irrecon- 
cilable obstructor.” 


Examination of Banks and Trust Companies 


H.R. 7368, introduced by Mr. Brown 
of Michigan, would provide for a consoli- 
dation of the examination of banks and 
trust companies by agencies of the Fed- 
eral Government. This bill would amend 
Section 12B of the Federal Reserve Act, 
as amended. Excerpts from the bill fol- 
‘low: 

* * * “The Corporation [F. D. I. C.] shall 
have access to reports of examinations 
made by, and reports of condition made to, 
the Comptroller of the Currency, and may 
accept any report made by or to any com- 
mission, board, or authority having super- 
vision of a state bank. In lieu of or in addi- 
tion to such reports of examination or 
reports of condition of a state bank which 
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is an insured bank, or is making application 
to become an insured bank, or is a closed 
insured bank, the Corporation may request 
the Comptroller of the Currency to make an 
examination of, or obtain reports of condi- 
tion from, such banks to the extent re- 
quested by the Corporation, and the Comp- 
troller of the Currency shall make such 
examinations and require such reports. The 
reports of condition shall be in such form 
and contain such information as the Comp- 
troller of the Currency may require. Pub- 
lication of such reports by the banks may 
be required by the Corporation in such 
manner as it may prescribe. Every such 
bank which fails to make or publish any 
such report within such time, not less than 
five days, as the Comptroller of the Cur- 
rency may require, shall be subject to a 
penalty of $100 for each day of such fail- 
ure, recoverable by the Corporation for its 
use. Whenever any insured state bank, ex- 
cept a district bank, for a period of one 
hundred and twenty days after written 
notice of the recommendations of the Cor- 
poration, based on a report of examination 
of such bank by the Comptroller of the Cur- 
rency, shall fail to comply with such recom- 
mendations, the Corporation shall Have the 
power and is hereby authorized to publish 
any part of such report of examination in 
such manner as it may determine. Ninety 
days’ notice prior to such publicity shall be 
given to the bank. * * * 

“Where the making of such examination 
or request for such report is, under existing 
law, discretionary with the Federal Reserve 
Board or a Federal Reserve bank, such 
examination shall be made, and such re- 
ports be required by, and rendered to the 
Comptroller of the Currency when such dis- 
cretionary examination or report is desired 
by the Federal Reserve Board or a Federal 
Reserve bank. All reports of examination 
and reports of condition and of payment of 
dividends in this section provided for, shall 
be made available to the Federal Reserve 
Board by the Comptroller of the Currency 
on request therefor. 

“The expense involved to the Comptroller 
of the Currency in carrying out the provi- 
sions of this section may be assessed by him 
against the banks examined and when so as- 
sessed shall be promptly paid by them. The 
Federal Reserve Board may, however, in its 
discretion assume and pay any part or all 
of such expense and in the event it elects 
to do so, the Comptroller of the Currency 
shall assess such expense against the Fed- 
eral Reserve Board, and it shall promptly 
pay same to the Comptroller of the Cur- 
rency. The funds derived from such pay- 
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ment by either the banks examined or by 
the Federal Reserve Board shall be applied, 
used, disbursed, and be deemed held by the 
Comptroller of the Currency as assessments 
on banks or affiliates thereof according to 
and within the provisions of Section 5240 
of the Revised Statutes relative to funds 
derived from assessments on banks or affil- 
iates thereof.” 


Taxation of United States Securities 


S.2606, introduced by Mr. Murphy of 
Iowa, April 17th, would make income from 
United States securities subject to the in- 
come-tax laws of the United States. 


Reduction of Interest on Delinquent Taxes 


H.R.7127, introduced on March 29th by 
Mr. Kramer of California, would provide 
that in all cases where the rate of interest 
to be collected upon delinquent Federal taxes 
has been fixed at 1 per centum a month, the 
rate of such interest shall hereafter be fixed 
at one-half of 1 per centum a month. 


Reorganization 


H.R.7379, introduced by Mr. Sabath of 
Illinois on April 9th, is designed to prevent 
the excessive loss of assets in connection 
with reorganizations and compositions in- 
volving bonds and other obligations secured 
by real estate, to amend Sections 74 and 77B 
of the National Bankruptcy Act, and to au- 
thorize the Reconstruction Finance Corpo- 
ration to make loans to finance real estate 
reorganizations, compositions and_ bond- 
holders. 


Home-Mortgage Relief 


H.R.6021, reported in March on pages 
357-358, was received in the Senate on 
March 138th and referred to the Committee 
on Banking and Currency. On April 9th this 
bill was reported with an amendment and 
was further amended and passed by the Sen- 
ate on April 12th. On April 17th the House 
disagreed to the Senate amendment to pro- 
vide additional home-mortgage relief and 
proposing amendments to the Home owners’ 
Loan Act and the Housing Act, and agreed 
to the conference asked by the Senate. 


16 to 1 Silver Purchase Bill 


On April 11th the Senate Agricultural 
Committee ordered a favorable report on 
the Wheeler Mandatory 16 to 1 Silver Pur- 
chase Bill S-70, which was introduced in the 
Senate by Mr. Wheeler of Montana on Janu- 
ary 3rd. The legislation proposed by this 
bill is designed to inflate the currency and 
provide for the relief of agriculture, the 
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producers of livestock, and the producers of 
raw materials generally. 


Postal Savings 


On April 12th, Mr. Schneider of Wiscon- 
sin introduced H.R.7481, which would 
amend the laws relating to Postal Savings 
depositories, by increasing the limitation on 
the amount which may be deposited from 
$2,500 to $5,000. 


Pink Slip 


H.R.6359, reported in March on page 357 
as having been passed by the House and 
reported without amendment by the Com- 
mittee on Finance on March 13th, was 
passed by the Senate on March 28th with an 
amendment and went into Conference. The 
Conference report was adopted by the Sen- 
ate and House and was referred to the 
Treasury Department for approval. 


Probable Effects of 30-Hour Week 


A comprehensive study of the probable 
effects of the proposed thirty-hour week 
has just been completed by the National 
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Industrial Conference Board. The con- 
clusions reached are summarized as 
follows: 


1—The thirty-hour week might increase 
the volume of money in circulation but 
it would not increase the purchasing 
power of wages. There would, there- 
fore, be no increase in the demand for 
goods and be no stimulus to business 
revival. 

2—There would be some increase in em- 
ployment but it would be slight com- 
pared with the number of workers now 
unemployed. 

3—The thirty-hour week would penalize 
those industries where labor costs are 
a large part of total costs, thus creat- 
ing unemployment. 

4—The thirty-hour week would affect most 
unfavorably the durable goods indus- 
tries in which unemployment is great- 
‘est. 

5—Prices of most goods would rise, es- 
pecially prices of necessaries. The mil- 
lions of workers now employed, whose 
weekly earnings would not increase as 
a result of the thirty-hour week, would 
suffer a reduction in real wages. 

6—The decrease in real wages would re- 
sult in a demand for higher wage rates, 
causing labor disturbances. 

7—A standard of living like that char- 
acterizing the period from 1922 to 1929 
could not be sustained by the thirty- 
hour week. 

8—There is no evidence that an excessive 
labor supply exists and that it is neces- 
sary to reduce working hours to avoid 
permanent unemployment. 

9—The purchasing power of farmers 
would be reduced. Also, the ability of 
American producers to compete with 
foreigners both in domestic and foreign 
markets would be weakened. 

10—The final cost of manufactured prod- 
ucts would be increased 12% to 14% 
under the thirty-hour week. 

11—The thirty-hour week would not ap- 
preciably reduce the cost of Federal 
unemployment relief. 


Legislative Precedents 


The State of Illinois has provided an 
illustration of the importance of legis- 
lative precedents and of the fact that bills 
which in themselves are not regarded 
generally as of major importance, are 
subsequently used as an excuse for fur- 
ther legislation of a more objectionable 
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character. Illinois S B 72, which would 
require the trustees of the Chicago San- 
itary District to advertise for bids for 
deposits of funds and to require the 
depository institutions to deliver to the 
board of trustees “a bond to the district 
as obligee in such sum and with such 
sureties as said board shall approve, con- 
ditioned in like manner as other official 
bonds given by public officials charged 
with the custody of money,” has been 
actively opposed by the Illinois Bankers 
Association. (A similar bill was intro- 
duced in the House—H. B. 247.) The 
claim is made that these bills confer on 
the Chicago Sanitary Commission only 
the same privileges that the City of Chi- 
cago, the County of Cook, and the State 
of Illinois now have. In answer to this 
claim, the Illinois Bankers Association 
in a recent bulletin said: 

“That is true, but it is no excuse to repeat 
the mistake. It is argued, on behalf of these 
bills, that they do not require a pledge of a 
bank’s securities but simply a bond. Cor- 
porate depository bonds are only available 
to the very largest banks. Failure to qualify 
with a surety company would necessarily 
require that some other satisfactory surety 
be arranged. This could either be personal 
surety offered by someone interested in a 
bank, which is highly improper, or a de- 
mand for a pledge of collateral. 

“State and national banks in Illinois are 
not permitted to pledge assets to secure 
public deposits of a political subdivision of 
the State. This was definitely decided by 
the Supreme Court of the United States in 
the case of City of Marion, Illinois vs. Ben 
Sneeden, in which the court said: ‘The effect 
of a pledge is to withdraw for the benefit 
of one depositor part of the fund to which 
all look for protection. Thereby the legiti- 
mate expectations of a great body of the 
depositors are defeated and confidence in 
the fairness of the banking laws and ad- 
ministration is impaired. It is no answer 
to say that the other depositors are bene- 
fitted by the increased resources which the 
pledge brings to the bank, or at least are 
not harmed, since the new funds take the 
place of securities pledged and are avail- 
able to meet the liabilities. The immediate 
safety of unsecured creditors depends on 
the bank remaining open and solvent; the 
pledge reduces the fund of quick assets 
available to meet unusual demands without 
any assurance that the deposit will be used 
to replenish this fund.’ 
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“In other words, the court has said that 
the practice of pledging assets to secure 
deposits is against public policy and it is 
on this basis that the Council of Adminis- 
tration at its last meeting voted that all 
measures providing for the pledge of assets 
to secure deposits shall be opposed by the 
Association. 

“These bills are the same as SB 59 and 
HB 140, which were defeated in the third 
special session of the last General Assem- 
bly. If either one of the bills introduced is 
permitted to pass a precedent will be estab- 
lished for the demands of over 17,000 sub- 
divisions of the State for the same special 
privileges which in effect would result in 
banks being required to pledge assets for 
any and all public money deposits. All de- 
positors in banks should be treated alike. 
No one should be given a preference. 

“Under the Banking Act of 1933 member 
banks in the Federal Reserve System are 
prohibited from paying interest on demand 
deposits except deposits of public funds for 
which the state law requires interest. There 
is nothing in these bills requiring interest 
to be paid but nevertheless the inference 
exists that interest should be paid.” 


General Revision Planned 


A general revision and simplification 
of the North Carolina laws relating to 
“the descent and distribution of property 


of intestates, wills and the probate 
thereof, the administration of estates 
and trusts, and other allied matters,” is 
contemplated for the 1937 General As- 
sembly of that state. The joint resolu- 
tion, referred to in the February issue 
of TRUST Companies Magazine, has been 
adopted providing for the appointment 
of a commission to study the laws and 
to draft new legislation. The commission, 
to be appointed by the Governor, is to 
consist of nine members, three of whom 
shall be actively engaged in the practice 
of law in North Carolina. Members are 
to serve without compensation. 

In a preamble of the resolution it was 
stated that “it is the sense of the Gen- 
eral Assembly that the present laws of 
North Carolina relating to the descent 
and distribution of the property of an 
intestate and to the administration of 
decedents’ estates, as well as some of the 
laws pertaining to matters closely allied 
therewith, are outmoded, are needlessly 
complicated, and entail considerable ex- 
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pense in their administration, and do 
not permit of the devolution of a dece- 
dent’s property and the settlement of his 
estate in a manner consonant with 
changed social and economic conditions.” 


Indiana Results Summarized 

B. D. Mitchell, president, Union Bank 
and Trust Company, Kokomo, Indiana; 
vice-president of the Indiana Bankers 
Association, and chairman of its Legal 
Affairs Committee, in commenting on 
the session of the Indiana General As- 
sembly, said that “it is safe to say, in 
general, that the banking business of the 
state should be helped rather than hin- 
dered by the enactments of the Assembly, 
although it is, of course, true that the 
entire tax problem will reappear as a 
matter of grave consideration by your 
committee and all other bankers when 
the special session is called to consider * 
revenue matters later in this year.” 

Of special interest to fiduciaries is Mr. 
Mitchell’s comment on the defeat of HB 
325 and SB 197. 

“The first of these measures,” he said, 
“sought to prohibit banks and trust com- 
panies from serving fiduciary clients in 
many ways. In active opposition your 
committee, in cooperation with the In- 
dianapolis Clearing House Assogiation 
and many other out-state bankers’ 
groups, and with certain other agencies 
affected by the bill, prevented its enact- 
ment and the session closed with it await- 
ing second reading in the House. The 
Senate bill, known as the Weiss bill, 
which would have prevented any person 
appearing before an official board or com- 
mission except through an employed at- 
torney, was not discovered until it had 
passed the Senate and was awaiting sec- 
ond reading in the House. Various 
groups quickly were aligned against it 
and during the latter days of the session 
it was defeated by a vote almost unani- 
mous.” 


Washington Results Summarized 


Commenting on the work of the Wash- 
ington Legislature, the bulletin of the 
Washington Bankers Association states 
that while numerous bills were intro- 
duced that would have been detrimental 
to the banking business, “we are glad to 
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say that none of these bills were passed. 
There was also a proposal to put the 
State of Washington into the banking 
business. This failed to pass. There were 
no less than a dozen mortgage mora- 
torium bills and anti-deficiency judgment 
bills introduced. The only one of these 
bills that appears to have passed was 
House Bill No. 433 (Chapter 125, Laws 
of Wash., 1935). This bill is not nearly 
so far-reaching as some of the other 
mortgage moratorium proposals. It pro- 
vides, in case of sale of real estate on 
mortgage foreclosure, the Court may, 
after a hearing, fix a minimum or upset 
price at which the premises may be sold 
in order to secure confirmation of the 
sale. If such minimum price fixed by the 
Court is equal to or in excess of the 
amount of the debt, no deficiency judg- 
ment may be rendered.” 

Among the bills passed by the Washing- 
ton Legislature was HB 86, permitting in- 
vestment of trust funds in notes and bonds 
secured by mortgages and obligations of 
national mortgage associations or similar 
credit institutions insured or authorized un- 
der the National Housing Act. 

Mr. J. W. Brislawn, Secretary for the Tax 
Committee of the Washington Bankers 
Association, reports in reference to HB 237, 
which becomes effective on May Ist, as fol- 
lows: *This Act by its terms levies a tax 
upon the gross earnings of every person 
engaged in a business activity and includes 
in its scope ‘financial businesses’ at a rate 
of %o of 1 per cent. The taxes imposed under 
the occupation tax on gross income are not 
valid as to national banks and there is a 
proviso in the 1933 law which indicates that 
the- framers realized this fact. The pay- 
ments heretofore made by national banks 
under the previous gross income law have 
been voluntary and were assumed by na- 
tional banks at a time when there was no 
valid tax law other than the tax on real 
estate by which national banks could be 
required to participate in the assumption of 
the additional tax burden required by pre- 
vailing conditions. 

“This situation has been changed by the 
inclusion of House Bill 310 as an amend- 
ment to engrossed House Bill 237 (Chapter 
180, Laws of 1935) under which national and 
state banks together with other corpora- 
tions doing business within the state are 
required, beginning with March next, to pay 
annually a tax measured by net income 
equal to 4 per cent. of such net income, in- 
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cluding income received from all sources. 
The fact that deductions from gross income 
have by this Act been allowed to certain 
other financial institutions raises a question 
as to the validity of the measure as applied 
to national banks but it is not anticipated 
that the banks will at this time be disposed 
to contest the constitutionality of the 
ak. ° 5 * 

“Since payments do not begin until March 
15, 1936, under the 4 per cent. excise pro- 
visions of Chapter 180, Laws of 1935, ample 
time will intervene during which banks may 
make whatever preparations they deem wise 
in anticipation of this tax payment when 
such payment is required under the law. The 
measure of this tax to be paid on March 15, 
1936, is the net income of banks for the year 
1935. It is presumed that many banks will 
set up reserves to meet this new tax when 
it becomes due and payable.” 

The details of Washington HB 513 (Chap- 
ter 178, Laws of 1935) which imposes a tax 
upon all individuals for the privilege of re- 
ceiving income, have not been received. 


Miscellaneous State Measures 


Among the measures introduced in the 
Oregon Legislature at the request of the 
Oregon Bankers Association and the State 
Superintendent of Banks, and passed by 
both houses, are SB 134, providing for the 
appointment of successive trustees when- 
ever a bank conducting a trust business goes 
into voluntary or involuntary receivership, 
and SB 136, which amends slightly the sec- 
tions defining in what securities trust funds 
may be invested. 

Ohio HB 134 (reported in the March is- 
sue) was recommended out by the House 
Committee on Taxation. This bill would im- 
pose a tax ranging from 1 to 7 per cent. with 
small exemptions and with credits given for 
amounts paid in federal income taxes. Un- 
der its provisions, stocks, bonds and other 
securities would be taxed double—at the rate 
of 2 mills on value and at the graduated 
percentage rate on income. The Taxation 
Committee amended the bill in a manner 
intended to relieve intangibles in trust from 
the 2 mill tax but there is serious doubt that 
this is accomplished. Effort will be made to 
obtain such a correction when the bill 
comes up for passage. 

Illinois HB 161 (reported in the February 
and March issues) providing that where 
more than two trustees are required to ex- 
ecute a trust a majority of the trustees shall 
be competent to act in all cases unless the 
instrument or authority creating the trust 
provides otherwise, has passed both House 
and Senate. 
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Illinois HB 322 (reported in February and 
March issues) amending section 19 of the 
Guardian and Ward Act by providing that 
if the income and profit from the estate is 
insufficient to provide for the comfort, sup- 
port and education of the ward, the guard- 
ian may use such portion of the corpus as 
the County Court shall from time to time 
direct, has passed the House and at last re- 
port was pending in the Senate Committee 
on Judiciary. 

Illinois HB 662, 663, 665 and 670 would 
make eligible mortgage notes or bonds in- 
sured by the Federal Housing Administra- 
tor or debentures issued by him or deben- 
tures issued by National Mortgage Associa- 
tions by and under the authority of the Na- 
tional Housing Act, for the following pur- 
poses: 

(1) Deposit by trust companies with the 
Auditor (662). 

(2) Investment by trustees (663). 

(3) Investment by conservators (665). 

(4) Investment by guardians (670). 

Illinois SB 31 (at last report on third 
reading in the Senate) would provide for 
private sale of real estate by administrator 
or executor, require appointment of ap- 
praisers, giving notice to creditors and in- 
terested parties of such sale, and that the 
property bring three-fourths of the ap- 
praised value. It provides for filing objec- 
tions to sale, within fifteen days. 

Illinois HB 594 would prohibit trust com- 
panies from engaging in any other business 
except that of executing and administering 
trusts. It would prohibit them from practic- 
ing law, drawing wills or other papers, or 
assuming the management of any business 
except the administration of estates. 

Illinois HB 639 would restore to Section 
25 of the Inheritance Tax Law with a minor 
change the tentative tax feature put into the 
law in 1929, but amended out of the Section 
by the Legislature in 1933. 

Pennsylvania HB 1600 would amend the 
act relating to wills of decedents by fixing 
the Commonwealth’s share in the estates of 
all persons as heir-at-law, and providing 
that only that portion remaining after de- 
ducting such share may be disposed of by 
will. 

Pennsylvania SB 948 would stay legal pro- 
ceedings against banks, bank and trust com- 
panies and trust companies engaged in a 
fiduciary business, where any such corpora- 
tion has guaranteed or otherwise obligated 
itself to pay, in cash, the amount or value 
of trust assets placed with it for investment 
and the same have been invested in mort- 
gages; and suspend the operation of the 
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Statute of Limitations and inconsistent Acts 
of Assembly. 

Pennsylvania SB 895 would authorize 
courts to stay suits or proceedings brought 
against any corporate fiduciary to enforce 
payment of cash by the fiduciary for the 
reason that it has made and carried a trust 
investment solely in its corporate name on 
the public records, provided such investment 
has been kept separate and apart from its 
corporate assets by the fiduciary and clearly 
designated on its records as the property of 
the trust estate. 

Pennsylvania HB 2145 would repeal Sec- 
tion 6 of the Act of June 7, 1917, relating to 
the form, execution, revocation, and the 
interpretation of noncupative wills. 

Pennsylvania HB 1947 would amend the 
act relating to the form and interpretation 
of wills, etc., by extending the period for a 
surviving spouse to elect to take under or 
against a will in case a will is contested. 

Pennsylvania HB 1737 would amend the 
act relating to the practice of law and pro- 
vide for additional penalties, including the 
forfeiture of corporate charters, for viola- 
tion of the act. Other amendments would be 
provided by Pennsylvania HB 1786 and HB 
1580. 

Pennsylvania HB 1831 would amend the 
Decedents Estate Act by requiring execu- 
tors, administrators and certain persons to 
file with the register of wills a copy of 
every return filed with the Federal Govern- 
ment for Federal estate tax purposes. 

Pennsylvania HB 1580 would amend the 
act prohibiting persons from advertising 
themselves as lawyers, attorneys at law, and 
prohibiting certain persons, partnerships, 
associations, and corporations from practic- 
ing law. 


Warning on State Mortgage Moratoria 


Calling attention to the present search of 
capital for the best investment opportuni- 
ties, and to long-term trends now strongly 
favorable to real estate investment, Walter 
S. Schmidt, Cincinnati, president of the 
National Association of Real Estate Boards, 
makes this comment: 

“At this juncture, bills dealing with the 
mortgage are before legislatures in a great 
many states. Among the proposals are ex- 
tension of redemption periods, moratoria on 
interest payments, and elimination of de- 
ficiency judgments. 

“T earnestly believe that here we may 
well sound a note of caution. Mortgage 
money is reappearing and those states 
which make the mortgage unattractive, or 
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unduly impair the obligation of contract, 
will find themselves without adequate funds 
for financing. 

“Every indication points to a steady im- 
provement in new construction during 1935 
and to pronounced activity probably by 
1936. Building revival will be hampered in 
those communities which get the reputa- 
tion for being ‘unsafe’ for mortgage invest- 
ment.” 

In this general connection recent develop- 
ments in Ohio may be suggestive. The Gov- 
ernor of that state recommended a mora- 
torium on payments of principal of sub- 
division bonds maturing in 1935 and 1936, 
saying that such a program was needed to 
avoid new forms of taxation. A bill (H.B. 
500) embodying this idea was introduced in 
the House. Subsequent developments are 
outlined by the Ohio Bankers Association as 
follows: 


“The market for Ohio municipals imme- 
diately wavered and opposition to the pro- 
posal as a breach of faith with creditors 
and as a process destructive of the credit of 
Ohio municipalities, began to be heard. As 
an indication of lack of agreement of high 
officials, Secretary of State George Myers, 
himself a Democrat, loosed a blast against 
the proposal, saying in effect that the kind 
of a moratorium needed was a moratorium 
on the issue of bonds until such time as the 
money with which to retire them seemed in 
prospect. He dwelt also upon the fact that 


' the promise to pay involved in the issuance 


of bonds was a type of sacred promise which 
should not be violated. 

“The bill went to the House Taxation 
Committee and, at the same time, the Gov- 
ernor replied to a legislative request for 
suggested tax sources by listing almost 
every imaginable type of tax. Included 
among these were increased rates on both 
bank shares and bank deposits, higher rates 
on intangibles in general, a 10 per cent. tax 
on safety deposit box rentals and a state 
check tax of one cent per item. * * * 

“By a bare majority, the House Taxation 
Committee reported out and recommended 
the bill for passage. 

“The disadvantages of this legislation are 
readily apparent to municipal bondholders. 
Aside from everything else, it should be 
noted that to permit local officials to spend 
for operating purposes the entire amount 
available for retirement of bonds during 
these two years doubtless would result in 
extravagance of an extreme nature. There 
is no provision in the bill for using a part 
of the money, all of which would go for 
operating purposes.” 
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“Minimizing Estate 
Transfer Costs” 


By Bernarp F,. Dunn 
President, Estate RECORDING COMPANY 
Boston 


This digest of facts relating to 
the ever-increasing costs of es- 
tate settlement emphasizes the 
importance of services rendered 
by fiduciary institutions. 


A sample copy of this booklet, 
containing a chart of averages 
based on an analysis of more 
than 10,000 estate settlements, 
will be sent on request. The low 
cost of this booklet makes it 
feasible for you to place copies 
in the hands of all prospects for 
your trust department services. 
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